
 

and estimates based on the financial records of 0722051 BC Ltd. which were available to the 

Receiver.  

 
The Reader is cautioned that this report may not disclose all significant matters relating to the 

development. Accordingly, we express no opinion or any other form of assurance on the 

information presented in the report. The Receiver may refine or change its observations as 

further information is obtained or is brought to its attention after the date of this report.  

 
In addition, the Receiver assumes no responsibility or liability for and disclaims any and all 

liability for any loss or damage incurred by any party as a result of the use of this report in any 

manner or as a result of the circulation, publication or reproduction of it. Any use which any 

party makes of this report, or any reliance on it and any decisions made based on it are the 

responsibility of that party.  

 
 
2. BACKGROUND 
 
The Eden Group is a real estate developer and owner of 0722051 BC Ltd. which has built a 

project known as The Sophia, located near Main St. and 11th Ave., in the Mount Pleasant area 

of Vancouver, BC.  

 
The Receiver has been appointed over the project which includes 81 strata lots in the 

development. The development is an 8 storey condominium project that commenced 

construction in January 2006. 

 
As at the date of this report the development is approximately 80%-85% complete. 

 
2.1 Nature of Project 
 
The project includes various floor plans ranging from 655 square feet to 1036 square feet over a 

total of eight floors and includes one bedroom and den, two bedroom, two bedroom and den, 

and 7 town homes of approximately 1313 square feet. 

 
A total of 79 out of the 81 strata lots in the development were pre-sold with the sale contracts 

dated between January 2005 and November 2006.  

 
Of the 79 pre sale contracts 19 sales agreements have been assigned to third parties. These 

assignments occurred between January 2006 and January 2008. 
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2.2 Work done by Receiver 
 
In addition to conducting several meetings with representatives of the Developer, the Receiver 

either directly or through its advisor Listrac Development, met with a variety of different parties 

involved in the development, including sub trades, consultants, site management and 

representatives of National Home Warranty (“National” or “the homeowner warranty provider”). 

In addition, we have spoken to several pre sale purchasers and investors. 

 
The Receiver has hired a project manager (Alan Davies of Listrac Developments) who has 

extensive experience in project cost, project development and management of both single 

family and multi-family housing units, to assist in the review. On our behalf, Listrac met with a 

total of 22 trades and sub-contractors to confirm the current contract price to complete the 

project. A listing of those sub trades that they met with directly or contacted by phone includes 

the following:   

 
Van – Burn Construction Ltd. 
Metroline Construction Ltd. 
Metropolitan Masonry 
Canada Iron Works 
CanPro Railings 
Glassworld Installation Inc. 
Corey Redvers 
Valmart 
3E Glass Ltd. 
Quo Vadis Mable & Tile Co. Ltd. 
Ploutos Flooring Ltd. 
Patagonia Solid Wood Corp. 
Whonnock Painting Ltd. 
0813283 BC Ltd. DBA Lorne Courson 
Enterprise Sheet Metal Ltd. 
Seabreeze Refrigeration & Air Conditioning Ltd. 
Sprinkler Tech Installations 
Delco Electric Ltd. 
Crown Door Corp. 
Richmond Elevator 
 
In addition, our agent contacted 8 consultants involved in the project development including 

Morrison Hershfield (building envelope), Stantec (mechanical), Pioneer Consultants (Certified 

Professional), Steven Lener (structural engineer), Linda Baker (architect), and Nemetz & 

Associates Ltd (electrical). As a result of this review we have prepared a detailed cost of 

completion of the project which is attached as Appendix B to this report. 
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The Receiver commissioned a market value assessment of the individual units by MPC 

Intelligence Inc. to assess the current market value of the 81 units, as well as the market value 

of the units at the time of the pre sale agreements. A copy of their report is attached as 

Appendix C. 

 
The Receiver also conducted a preliminary review of the current financial position of 0722051 

BC Ltd.  

 
We understand that the Company has yet to file a strata plan with the land titles office. 

According to the project surveyors, Lyon, Flynn & Collins, they are two months away from 

completing a strata plan.  

 
2.3 Financial Position of the Company as at February 18, 2008 
 
A copy of the Estimated Statement of Affairs of the Company as at February 18, 2008 is shown 

on Table 1. It provides a comparison of the Company’s estimate based on current financial 

information, as well as the Receiver’s estimate based on our review and discussion with various 

parties.  

 
For the purpose of the statement of affairs we have estimated the net book value of the property 

under development to be based on the total selling prices of the units being developed (based 

on pre sale contract prices) less estimated costs to complete.  

 
As Table 1 shows the Company estimated its liabilities exceeded its assets by approximately 

$3.6M. In our opinion, the deficit is $7.1M.  

 
We understand the following parties hold security on the property as at February 18, 2008: 

 
• MCAP – holding a 1st mortgage with interest at 7% pa. Principal and interest outstanding is 

$19.6M. 
 
• Bancorp – holding a 2nd mortgage with interest at 20% pa. Principal and interest outstanding 

is $4.1M. 
 
• B2B Trust – holding a 3rd mortgage with interest at 15% pa. Principal outstanding of 

$750,000. 
 
• Glen Kelsey – holding a 4th mortgage of $135,000. 
 



TABLE 1

0722051 B.C. Ltd. ("The Sophia")
Estimated Statement of Affairs 
As at February 18, 2008

Company's Receiver's
Estimate Estimate Variance

Assets $000's $000's $000's

Pre - Sale Contracts 30,858 30,858 0 
Commissions 474 600 (126)
Costs to complete (note) 6,245 9,166 (2,921)
Estimated Book Value of Property 24,139 21,092 (3,047)

GST Refund 0 45 45 
24,139 21,137 (3,002)

Liabilities and Deficiency

Secured Loans
MCAP Loan 19,379 19,585 206 
Bancorp Loan 4,132 4,132 0 
Mortgage - B2B et al 750 750 0 
Mortgage - Glen Kelsey 135 135 0 
Source Deductions 0 2 2 

Total Secured Liabilities 24,396 24,604 208 

Unsecured
Investors 3,300 3,473 173 
Other Creditors 0 126 126 

Total Unsecured Liabilities 3,300 3,599 299 

Total Liabilities 27,696 28,203 507 

Deficit (3,557) (7,066) (3,509)

24,139 21,137 (3,002)

Note Cost to Cost to
Complete Complete Variance

Estimated Construction Costs to Complete 3,100          4,056          (956)

Development Costs -              377             (377)

Estimated Construction and Development Costs 3,100        4,433        (1,333)

Other Costs
Ongoing interest to completion of the project 1,100          1,022          78 
Interest on Receiver's borrowings -              400             (400)
Professional Fees -              650             (650)
Security & Strata Fees -              135             (135)
National Home Warranty Indemnity -              810             (810)

1,100          3,017          (1,917)

Estimated Construction, Development & Other Costs 4,200        7,450        (3,250)

Accounts payable & holdbacks owing to trades 2,045          1,716          329             

Estimated Total Costs to Complete 6,245        9,166        (2,921)
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We understand that a mortgage in the amount of $1M was registered on title in January 2008 in 

favour of W.J.E Mortgage Corp. We are not aware of the circumstances surrounding this 

mortgage and whether or not the mortgage is valid. For the purposes of this report we have 

assumed there is no financial obligation outstanding under this mortgage.  

 
Outstanding trade creditors including holdbacks total $2M. Unsecured creditors include private 

investors who are owed approximately $3.5M.  

 
Several of the strata lots have been purchased by investors and trades / consultants involved in 

the project. 

 
 
3. ECONOMIC VIABILITY OF COMPLETING THE PROJECT  
 
3.1 Cost to Complete 
 
A schedule of the estimated costs to complete the project is attached as Appendix B.   

Based on our assessment of the project, we estimate the total cost to complete the project is 

$9,166,000.   

 
Construction and development costs to complete the project total $4.4M. Other costs which total 

$4.7M include interest costs of $1.4M, estimated professional fees of $650k, security and strata 

fees of $135k, provision for home owner warranty of $810k, and provision for payment of 

outstanding accounts payable and holdbacks of $1.7M in order to get the trades to return to the 

site to finish the project will have to be paid. 
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  Cost to 

Complete 
   
 $000’s $000’s
  
Estimated Construction Costs to Complete  4,056
  
Development Costs       377
  
Estimated Construction and Development Costs to Complete     4,433
  
Other Costs  
Ongoing interest on current loans to completion of the project 1,022 
Interest on Receiver’s borrowings to complete project 400 
Professional Fees 650 
Security & Strata Fees 135 
National Home Warranty Indemnity       810 
     3,017
  
Estimated Construction, Development & Other Costs    7,450
  
Accounts payable & holdbacks owing to trades  1,716
  
Estimated Total Costs to Complete     9,166
 
The most recent quantity surveyor’s report as at February 12, 2008 had estimated construction 

and development costs to complete of $2.7M as compared to our estimated construction and 

development costs of $4.4M. A copy of the report is attached as Appendix D. We believe the 

main reason for the difference is that certain items were not included or understated in the 

quantity surveyors’’ estimate. These included repairs to the adjacent building, concrete repairs, 

general conditions, offsite works, waterproofing and soft costs. 

 
3.2 Economic Viability 
 
Appendix E provides our estimate of the negative equity in the development project for the 

secured creditors as at February 18, 2008. This shows that in the event that the project is 

completed based on the current pre sale contract selling price of the various strata lots, the 

secured creditors, which include MCap, Bancorp, B2B et al, and Glen Kelsey, will suffer a 

shortfall of approximately $3.5M on the current loans of $24.6M. 

 
To complete the project further funding of up to $9.2M is required over and above the current 

secured debt of $24.6M in order to recover a net amount of $21.1M. We believe it is unlikely 

 7



 

that any lender would consider providing further funding based on the existing pre sale contracts 

and would likely consider alternative options before contemplating any further financing. 

 
3.3 Current Market Value 
 
The average selling price of the units under the pre-construction purchase sale agreements is 

approximately $375,000. The total value of the 79 pre sale contracts together with the current 

market value of the 2 unsold units is $30,858,000 as shown in Appendix F. 

 
We commissioned a current market assessment from MPC Intelligence. A copy of the MPC 

Intelligence current market value assessment together with comparable property sales analysis 

is attached as Appendix C to this report. In their opinion, the current market value of the units 

ranges from between $364,000 and $689,000 per unit depending on the floor plan and location 

in the development. They estimate the average unit price, based on the current market value, to 

be approximately $487,000.  

 
If the project was completed and the units sold at current market value, we estimate the total 

sales value of the units would be $38,462,700. This represents an average increase of $94,000 

per unit on the 81 units. Net of real estate commissions, sales at current market value would 

result in an additional recovery of $7M.  

 
The key observations made in the MPC Intelligence report can be summarised below: 

 
• The project was released to the public in November of 2005 

 
• 13 units were sold to insiders throughout 2005  

 
• In the final 2 months of 2005 an additional 33 units were sold 

 
• There were several new projects released in the fall of 2005 in the area 

 
• 3 very competitive projects were launched within several months of the Sophia,  

 
• These included the Stella a hi rise project on 12th and Kingsway, DoMain a wood frame 

low rise on 12th and Main, and Vue a mid rise concrete on Broadway and Manitoba 
 

• The Stella and DoMain benefited from significant sales and marketing campaigns that 
pushed prices whereas the Sophia was characterised by more basic sales and 
marketing efforts  

 
• Sales and marketing efforts for the Sophia were not on the same level as the 

competition especially the Stella and DoMain  
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• The project was an attractive offering with good unit mix and a promise of high quality 
 

• However, it was located next to a funeral home, the Salvation Army, the Vancouver 
Recovery Club and the Coastal Health Authority building 

 
• It is estimated that the Sophia was under priced by between 6% and 8% 

 
• Many units were sold at what appears to be a discount. Given the rapid price escalations 

in the market at the time, any unit that sold for a discount of $40,000 or less should be 
ignored. 

 
• However, units that sold at a discount of $75,000 or more should be looked at further 

 
• Several of the more desirable units which included north facing units, corner units, and 

units with large patios seem to have been sold at discounts larger than most others. 
 

• These units are the units that the developer should have been able to increase the price  
the most, but this does not appear to be the case   

 
• The report estimates that there were 19 units that were sold at discounts of $60,000 or 

more below the then estimated current market value, for a total of $1.7M or an average 
discount of  $90,000 a unit 

 
• It is estimated that 14 units sold at price discounts of $75,000 below the then estimated 

current market value for a total discount of $1.37M or an average discount of $98,000 a 
unit 

 
• The current market value of for the project is estimated at between $560 and $580 per 

square foot 
 
Table 2 provides a comparison of the estimated equity in the project based on both the pre sale 

contract price and the current market value. Based on current market value the equity before 

unsecured investor liabilities in the project is $3.5M. 

 
3.4 Pre sale Contracts 
 
Appendix F is a summary of the pre sale contracts, details of the purchase price, deposit paid, 

and the date of the sale contract. The majority of the deposits were for 10% of the purchase 

price. In some cases the deposit was 5%. The sale contracts were dated from January 2005 

through to November 2006. The completion of the project was estimated to be March 2008. 

 
We have confirmed with the realtor, Dexter & Associates that they hold the deposits totalling 

$2.3 M in trust as detailed in Appendix F.    

 



TABLE 2

0722051 BC Ltd. (The Sophia)
Estimated Negative Equity in Project for Secured Creditors

(Stated in $000's)

Pre-Sale 
Contract 

Price 

Current 
Market 
Value

Sale Price 30,858       38,463       
Less: Commissions (600)           (1,154)       

Net Sales Price 30,258       37,309       

Estimated Costs to Complete 7,450         7,450         
Amounts Owing to Trades 1,716         1,716         

9,166         9,166         

21,092       28,143       

Secured Debt 24,604       24,604       

Estimated equity in project (3,512)      3,539       

Note:  There are a further $3.6M of unsecured liabilities including $3.47M in investor loans, and 
           trade payables of $126k not included in costs to complete.
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Of the 79 units that have been pre-sold 19 have been assigned to third parties. The total 

increase in price was $1.6M for an average of $85,000 per unit. We understand that 8 of the 19 

units, where the contracts were assigned, and the proceeds were held in trust. The remaining 

assignment sale proceeds were paid out to the original purchasers. 

 
MPC Intelligence provided an assessment of market value as at the date of the pre sale 

purchase compared to the actual purchase price. Although some of the units were sold above 

market value the majority of the units were sold at a discount. A listing of the sale price 

discounts by unit as prepared by MPC Intelligence is attached as Appendix G. 

 
The total pre sale price discount is estimated at approximately $2.5M with 20 of the units 

accounting for $1.7M of the price discount. A number of these sales were made to either 

investors in the project or consultants / trades that have worked on the project. 

 
In discussions with management of the developer, they advised us that Dexter Realty were 

hired to market the project, and that the developer relied on their experience and expertise in 

marketing and setting prices. At the time the project was launched, management felt that the 

East Vancouver market was changing and prices were unclear and difficult to predict due to a 

lack of comparison with other projects. They felt that prices were initially set based on the 

location, recognising some of the challenges with the location and some of the neighbouring 

buildings, including the Salvation Army, and a Buddhist temple.  

 
Management felt that the prices that were set in the early summer were based on reasonable 

assumptions and available comparisons at the time. They confirmed that there was a tiered 

marketing system in place for management and investors that they felt looked reasonable at the 

time. They also feel that many of these individuals have made money on their pre sale units due 

to the extreme change in the East Vancouver market conditions, and the proximity to the 2010 

Olympic Village. 
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4. RISK ASSESSMENT OF VARIOUS ALTERNATIVES 
 
We have considered the economic viability of completing the project under different alternatives. 

We believe there are a number of different alternatives, however, for the purpose of this report 

we looked at 4 different options. These are as follows: 

 
(A) Complete the development and complete the sales of lots at the existing pre sale contract 

prices; 
 
(B) Complete the development and complete the sale at the current market prices; 
 
(C) Sell the entire project to a developer on an “as is, where is” basis; 
 
(D) Complete the development and ask the pre sale purchasers to pay an amount equal to 90% 

of the current market value.  
 
Table 3 provides a comparative analysis of the additional funding requirements and our 

estimated recoveries under the 4 different options.  

 
Option (A) 
 
Our first option assumes that the development is completed at the current pre sale contract 

price. Under this option, additional funding of $9.2M is required. The total recovery will be 

$30.3M, resulting in a shortfall to secured creditors of $3.5M.  

 
Option (B) 
 
The development is completed in its entirety, but sales are completed at current market value. 

Under this option additional funding of $9.2M is required. The total recovery will be $37.3M, 

resulting in full repayment of the secured loans and a surplus of $3.5M. This estimate does not 

reflect any costs involved in remarketing the project, nor any negative impact on sales revenue. 

 
Option (C) 
 
We have also considered the option of selling the development on an “as is, where is” basis to a 

third party developer. We have factored in various assumptions with respect to the required 

profit and overhead a developer would require in order to take on project of this nature.  

 



Table 3

0722051 B.C. Ltd.
The Sophia Project - Options Analysis

(Stated in $000's)

Option A Option B Option C Option D

Sale Price 30,858           38,463           30,858           34,850           

Commision and Marketing (600)               (1,154)            (600)               (1,045)            
Overhead, profit, and soft costs -                 -                 (6,787)            -                 

(600)               (1,154)            (7,387)            (1,045)            

Net Sales Price 30,258           37,309           23,471           33,805           

Estimated Costs to Complete 9,165             9,165             4,432             9,165             
Building & Warranty Deficiencies -                 -                 1,029             -                 

9,165             9,165             5,461             9,165             

21,093           28,144           18,010           24,640           

Secured Debt 24,604           24,604           24,604           24,604           

(Shortfall) / Surplus on Project (3,511)          3,540           (6,594)           36                 

Additional Funding Requirements 8,140             8,140             -                 8,140             

Current Secured Loans 24,604           24,604           24,604           24,604           

Total Secured Loans at Risk 32,744         32,744         24,604         32,744          

Estimated Recovery of Secured Loans 29,233         36,284         18,010         32,780          

Recovery / (Shortfall) (3,511)          3,540           (6,594)           36                 

OPTIONS
A Complete the entire project and complete the sales at the pre-sale contract prices.

B Complete the entire project and complete the sales at current market value.

C Sell the entire project to a developer on an as is where is basis.

D Complete the project and complete the sales at an amount equivalent to 90% of the current market value.

NOTE
Under options A,B, and D there would also be a recovery from the monies spent on the Home Owner Warranty
indemity of $810,000.
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In our opinion, any developer would require a profit return of at least 15% on the project and a 

further 7% to cover its overhead. In addition, there are building and warranty deficiencies, 

estimated at $1M, on top of the estimated construction cost that would have to be covered. 

Under this option, there is no additional funding requirement. However, the total recovery will be 

$18 M resulting in a shortfall on their loans of $6.6M, effectively writing off 3 of the 4 secured 

loans and resulting in a write off of over $1M to the first mortgage holder MCap. 

 
Option (D)  
 
While it is premature to recommend a specific solution to the Court and the stakeholders without 

further information and consultation with all stakeholders, it appears that an increase in the pre 

sale contract price to an amount equal to 90% of the current market value would  

 
(1) Ensure sufficient funds would be available to complete the project; 

 
(2) Allow the pre sale purchasers the chance to buy their units at below current market value, 

and; 
 
(3) Offer the investors some recovery.  
 
Another alternative which would result in a greater maximisation of stakeholders’ returns would 

be to increase the current pre sales contract price by an amount sufficient to ensure the secured 

creditors recover all their loans. We estimate that the pre sales contract prices would have to be 

increased by approximately $4M or roughly 13% across the board to ensure the secured 

creditors recovered their loans in full. This would, however, result in no recovery to the 

unsecured investors. In the event that the pre sales contracts are cancelled and the units sold at 

current market value there would be approximately $3.5M available for the unsecured creditors, 

which include the unsecured investors which total $3.3M.  

 
In the event of a cancellation of the pre sale contracts, we expect that a large number of the pre 

sale purchasers would sue the Company and have a claim against the funds available for the 

investor group. While it is difficult to estimate the claim, we understand that the average 

difference between the pre sales contract price and current market value is approximately 

$100K. 

 
There are 79 pre sales, some of which were to investors. Assuming there were claims from 70 

pre sale purchasers of $100K each, the total claims would be $7M.  
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Clearly this would reduce the recovery to the unsecured investors, whereby they would then 

have to share any surplus with those pre sale claimants, and their recovery would go from 

almost 100¢ on the dollar to 30¢ or less.  

 
The option that would maximise recovery to the most stakeholders would involve some form of 

compromise whereby the pre sale contract price is increased to ensure sufficient equity to 

complete the project, make sure the secured creditors are whole, and leave some small 

recovery for the unsecured investors. 

 
We have also considered the option of having the Court authorise the Receiver to rescind 

certain contracts where the unit was sold at a pre sale contract price that was below estimated 

current market value at the time of the contract. It is clear from the MPC Intelligence report that 

there were several units that were sold to insiders and other parties at price discounts below the 

then current market value.  

 
This process could become difficult, involve prolonged litigation and it is by no means certain 

that the Court would authorise the Receiver to disallow certain pre sale contracts. The pre sale 

purchasers may argue that they did not set the price, and were merely offered an opportunity to 

purchase a unit early on in the process at a specific price.  

 
The Court may decide that the Receiver can either disavow all pre sale contracts or none of 

them.  

 
We also considered the option of having an across the board increase for all pre sale contracts 

of 15%. We concluded, however, that this would be inequitable. Those individuals or 

corporations that bought units early on, and at a price discount, would receive an advantage 

over those that did not. Those that bought at market value, and did not receive any discount 

would end up paying more as a result of the 15% increase.  

 
Accordingly, we concluded, that an equitable solution would be to treat all purchasers the same, 

and adjust the ultimate purchase price based on current market value rather than pre sales 

price.   

 
4.1 Summary of Various Options 
 
The option that maximises the overall recovery for all stakeholders from the development is not 

without risk. This is option D where an additional $9.2M is required to fund the completion of the 
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project and the units are sold to the pre sale purchasers at 90% of the current market value. 

This would result in a small surplus to the unsecured creditors along with the recovery of the 

balance of the home owner warranty which could be as much as $500,000. 

 
The option where the development is completed in its entirety, but the units sold at the pre sale 

contract price, results in both the greatest risk to the lender and also a shortfall to secured 

lenders. The lender would be required to advance a further $9.2M. The total recovery to the 

secured creditors would be $30.3M, resulting in a shortfall of $3.5M.  

 
The least attractive option is to sell the project in its entirety to a developer; although this has 

the least amount of risk it also has the lowest recovery. No further funding is required and the 

total recovery to the secured lenders would be $18.0M, resulting in a shortfall of $6.6M. 

 
There is approximately $1,057,000 in outstanding trade’s payables relating to work done by 

contractors and sub trades on the development, together with a further $659,000 in holdbacks. 

There are various liens that have been filed by contractors. In the event that the development 

was completed, the majority of these contractors would be paid in full.  

 
Some form of variation of the pre sale contract price may result in a better overall outcome for 

more stakeholders than each of the other options. This, however, does not address the inequity 

of the fact that some of the pre sales contracts were entered into at discounts significantly below 

market value. 

 
 
5. OTHER MATTERS 
 
5.1 Home Owner Warranty  
 
The developer is registered under the BC Home Owners Warranty Program and the 

development under construction is enrolled under the program. Under the terms of the 

insurance coverage, the insurer has the option of cancelling the coverage under the program in 

the event of a Receivership or bankruptcy of the developer or its property.  

 
We met with representatives of Home Owners Warranty Program to discuss the prospect of 

continuing coverage and are currently working with their underwriter to determine under what 

basis they would be prepared to continue coverage. They have provided a written proposal in 

which they would provide coverage if they were provided an indemnity of $810,000. This 
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indemnity would be lowered if other conditions were met. We have included the required 

indemnity of $810,000 in our estimated costs of completion of $9.2M. 

 
National has been working with the developer for several months to correct construction issues 

and to have the developer manage the site more effectively. National was at a point where it 

was no longer willing to support the project and had recently contemplated de enrolling the 

developer and cancelling the warranty coverage. The financial situation of the developer and the 

fact that it is now in Receivership has brought the situation to a head. 

 
At the Receivers request National met with the Receiver and representatives of the two project 

lenders to discuss the circumstances under which National would consider maintaining warranty 

coverage for the project. 

 
National has identifies 3 areas of concern that would need to be addressed: 

 
• Construction practices 
• Indemnifying the insurer 
• Servicing any deficiency claims after occupancy 
 
(1) Construction practices 
 
There are concerns regarding the building envelope as well as sequencing issues regarding the 

building envelope. 

 
National would also want to meet with and approve the Receiver’s choice of the contractor and 

project manager who would be responsible for completing the project. They would also want to 

be able to monitor construction progress and determine whether or not any building deficiencies 

meet with National’s standards. 

 
They would want the Receiver to consider using National’s Maintenance Operations Program as 

well as using either of National’s Quality Assurance Program (“MOP”) which include the Fit and 

Finish proposal or the Pre Occupancy inspection review. 

 
(2) Indemnity 
 
National would want the Receiver to provide an indemnity to cover any defects that arise once 

the building has been completed and potential warranty issues arise. They have provided two 

different indemnity options depending on whether or not the Receiver wants to mitigate its risk 

by electing to use the MOP program as well as the pre occupancy inspection program. 
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Both options involve the Receiver providing National with cash, letter of credit or other form of 

collateral to support the indemnity, and the amount ranges from $6,500 to $10,000 per unit for a 

total indemnity of between $526,500 and $810,000. 

 
(3) Servicing deficiencies 
 
National has offered to provide deficiency repair service post occupancy for a fee of $1,700 per 

unit for a 2 year period in lieu of the Receiver hiring a third party contractor to provide the 

service warranty. This would not include the common property defects or any major structural 

issues.  

 
We believe it makes sense to reach an agreement with National to continue with warranty 

coverage. The alternative of having to hire a new contractor to complete the project and obtain 

warranty coverage from National would be much more expensive and the new contractor would 

be faced with the same issues and problems that National has already identified.  

  
5.2 Trade Contractors  
 
We have met directly with several trades and contractors who have worked on the development. 

All of them have confirmed that they are prepared to resume work on the development at the 

current agreed contract price, subject to arrangements being made to pay their outstanding 

accounts.  

 
Not all of the unpaid contractors have filed liens. However, in our opinion, unless those trades 

are paid their outstanding account, they will not resume work on the development. In addition to 

causing a further delay in completion of the project, it is highly probable that any new trade 

contractors would charge a higher price to do the work.  

 
Given the difficulty in getting trades in today’s market, even if the Receiver were able to hire 

new trades to complete the project, the cost to complete the project is likely to exceed the 

amount currently owed to the trades. 
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6. CONCLUSION AND RECOMMENDATIONS 
 
6.1 Conclusion  
 
This development is clearly in financial difficulty. Our estimated Statement of Affairs as at 

February 18, 2008 indicates an excess of liabilities over assets of $7.1M. 

 
In the event that the project is completed at the current estimated costs to complete of $9.2M, it 

would result in a shortfall to the lenders of $3.5M. If the project was completed and the units 

sold at current market value, it would result in the repayment of the secured loans of $24.6M 

and a surplus of $3.5M. 

 
Completion of the project is clearly not without risk and the best option in terms of maximising 

recovery for the investors would be to complete the project in its entirety and to sell the units at 

current market value and not at the pre sale contract price. However, such an option involves 

the rescission of 79 pre sale contracts. The total recovery would be $37.3M and result in a 

surplus of $3.5M. This option would also ensure that the outstanding trade contractors recover 

most if not all of the $1.7M they are owed on the project.  

 
However, we believe that there should be a way to avoid rescinding the pre sales contracts and 

still complete the project. One option would be to increase the selling price of the pre sales 

contracts by an amount sufficient enough to ensure the project can be financed to completion 

and the secured creditors paid in full. 

 
An increase in the pre sale contract price of to an amount equal to 90% of the current market 

value would accomplish this, allow the pre sales purchasers to buy their units at below current 

market value, and also leave a small recovery for the investors and other unsecured creditors.  

 
Our analysis, including the estimate costs of completion and resultant recoveries is predicated 

on an early resolution of the situation, and resumption of work. The construction trades have not 

been paid for work done. Given current levels of construction activity, any further delay will 

result in an increase in completion costs and result in the permanent loss of key trades.  
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