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I. INTRODUCTION 

1. Pursuant to an Order of the Court of Queen’s Bench of Alberta granted May 22, 2020 (the 

“Receivership Order”), The Bowra Group Inc. was appointed as trustee under the Builders’ 

Lien Act, RSA 2000 c. B-7 as amended (the “BLA”) and receiver manager (the “Receiver”) 

of all current and future assets, undertakings and properties of every nature and kind 

whatsoever of Destiny Bioscience Global Corp. (“Destiny Global”), and Destiny Biotech 

Inc. (“Biotech”) (collectively “Destiny” or the “Companies”).

2. The Receiver issued a Notice of Disallowance to Smart Grow Pros, LLC (“Smart Grow”) 

in respect of a builders’ lien registered by Smart Grow against only the fee simple interest 

of 718721 Alberta Ltd. (“718”) on land owned by 718 which was leased to Biotech.  

3. Smart Grow’s contract for work was with Destiny.  Their lien was not registered against 

the leasehold interest of Biotech.

4. The Receiver respectfully submits 718 was not an “owner” of the relevant lands pursuant 

to the applicable provisions of the BLA.  Smart Grow’s lien was not registered against the 

correct interest in the relevant lands. As a result, Smart Grow’s failure to register against 

the leasehold interest of Biotech invalidates its lien.

5. Additionally, Smart Grow’s lien does not appear to have been registered within the time 

required under the BLA.  

II. FACTS 

             General Background 

6. The Companies were in the business of research and development related to cannabis 

genetics and cultivation inputs. Destiny Global is the parent company of Biotech, which 

is a wholly owned subsidiary1.  

7. In the summer of 2018, pursuant to two written agreements dated July 30, 2018, and 

September 1, 2019, Destiny Global retained Smart Grow to provide consulting and facility 

evaluation services (the “Work”)2 in connection with the design, construction and 

1 Receiver’s First Report filed August 4, 2020, starting at paragraph 3 [Tab 1 – Book of Evidence 
(”BoE”)]
2 Consulting Agreements, Exhibit E to the Affidavit Proving Lien of Jody Vukas sworn September 8, 2020 
(“Affidavit Proving Lien”) [Tab 2 - BoE]
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installation of a research and development genetics lab and cultivation facility (the 

“Project”) on the lands legally described as: 

PLAN 1124833 
BLOCK 1 
LOT 1 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
AREA: 10.241 HECTARES (25.31 ACRES) MORE OR LESS 

(the “Lands”). 

8. The Lands consisted of a 25-acre parcel in Nisku which were owned by 718 and leased 

originally to Destiny Global, subsequently assigned to Biotech, pursuant to a ground 

lease dated May 2018 (the “Lease”)3. 

9. The Lease was registered by way of Caveat against title to the Lands on November 8, 

20184. 

10. The prime contractor for the Project was Synergy Projects Destiny Ltd. and Synergy 

Projects Ltd. (collectively “Synergy”). Construction commenced in June of 2018. 

11. This Project on the Lands contemplated four phases in which an organics facility, 

genetics lab, green house and second organics facility were to be built.  

12. As of the date the Receiver was appointed, Destiny had completed construction of Phase 

1, the organics facility, which was a purpose built 90,000 square foot building for 

manufacturing soil and fertilizers and had partially completed phase 2 which consisted of 

a state of the art 194,000 square foot genetics lab. It was estimated it was approximately 

40% to 50% complete.  Costs to complete per the specifications were estimated at $50 - 

$60 million5. 

13. The Companies ran into financial difficulty during the construction of the Project.  Destiny 

attempted but was unable to get further funding to complete construction.  At that time 

the Companies owed approximately $43 million to Synergy. 

3 Ground Lease, Exhibit F to the Affidavit Proving Lien [Tab 2 - BoE]
4 Title Search for the Lands as of July 30, 2020, (“Title Search”) Appendix “C” First Report [Tab 3 – BoE]
and Exhibit “B” Affidavit Proving Lien
5 First Report, paragraphs 6-9 [Tab 1 - BoE]
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14. Not surprisingly, the inability of Destiny to pay Synergy and others resulted in several 

parties registering builders’ liens against the Lands. Most registered against both the fee 

simple interest of 718 and the leasehold interest of Biotech6.  

15. Smart Grow was the last party to register a builders’ lien and only registered it against 

the fee simple estate of 7187. 

16. Prior to the commencement of these proceedings, counsel for 718 took steps to require 

parties who had registered builders’ liens against the freehold interest in the Lands to 

commence their claims and provide affidavits proving lien8.  

17. As part of the ongoing receivership process, the Receiver in its capacity as Trustee under 

the BLA and as Receiver considered it prudent to evaluate each lien claim. Early in the 

proceedings the Receiver sought an order directing that all parties filing lien claims 

against the Lands file and serve their affidavits proving liens on counsel for the Receiver 

no later than 15 days after service of an order upon them.  To the extent those parties 

had previously provided affidavits proving lien in response to the steps taken by council 

for 718, they could continue to rely on those affidavits. 

18. Proceeding in this fashion was a more efficient way of allowing for review of the liens, 

served to streamline the process and avoided the need for the Receiver to be involved in 

multiple lawsuits dealing with each of the liens. 

19. On August 17, 2020, the Court issued the Lien Claims Adjudication Order9 (the 

“Adjudication Order”).   

718, Smart Grow and the Work 

20. The only document produced connecting 718 to the Project is the Lease. 

21. 718 did not contract with Synergy to construct the Project, Destiny did.  

6 Title Search, supra note 4 [Tab 3 – BoE] 
7 Statement of Lien dated June 18, 2020, Exhibit “H” Affidavit Proving Lien [Tab 2 -  BoE]
8 First Report, starting at paragraph 37 [Tab 1 – BoE] 
9 Lien Claims Adjudication Order (“Adjudication Order”), pronounced August 17, 2020 [Tab 4 – BoE]
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22. 718 did not retain Smart Grow to provide the Work and 718 is not a party to the 

agreements between Smart Grow and Destiny.10

23. The Lease does not provide for the payment of tenant inducements by 718, and from the 

Receiver’s review of the books and records of Destiny, there is no evidence of tenant 

inducements being paid by 718 to Destiny.11

24. The Lease contains provisions which gave 718 the right to approve plans, specifications, 

licences and permits for the improvements to be made on the Lands prior to construction 

commencing. Nothing more.  

25. No evidence has been adduced of any dealings or communications whatsoever as 

between 718 and Smart Grow or between anyone else and 718 relating to the Project. 

26. No evidence has been adduced to establish that 718 had any involvement in the process 

of construction.   

27. Barry Robertson, the corporate representative of Synergy, was questioned on his 

Affidavit Proving Lien in these proceedings on October 30, 2020.  At questioning, Mr. 

Robertson’s evidence regarding 718’s involvement was that: 

(a) No one from 718 ever attended the regular meetings on site in relation to the 
construction, and he had no knowledge of them attending at the site for any reason; 

(b) 718 did not authorize or direct the work done by Synergy on the Project; 

(c) 718 was never invoiced Synergy for work on the Project; 

(d) He had no knowledge of 718 ever being invoiced by the prime design consultant 
on the Project; 

(e) 718 never provided any direction regarding the preparation of any design in 
relation to the Project; 

(f) The only contract between 718 and the general contractor was for some soil 
remediation; and 

(g) 718 did not provide any supervision with respect to the construction of the 
Project.12

10 Consulting Agreements, found at Exhibit E to Affidavit Proving Lien [Tab 2, BoE] 
11Receiver’s Second Report (“Second Report”), para 66 [Tab 5, BoE]. 
12 Pages 16, 66, 69, 72, 73, 91, 92, 93, 94 of Transcript [Tab 6, BoE]
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The Lien, It’s Discharge and the Disallowance 

28. The last invoice from Smart Grow to Destiny was dated May 4, 202013.  The second to 

last invoice was dated March 4, 2020 and was marked as for “SOW Facilities 

Commissioning – Final Project Closeout – Edmonton”14. 

29. On June 22, 2020, Smart Grow registered a lien at the Alberta Land Titles Office as 

Instrument No. 202 129 414 (the “Lien”) against the fee simple interests of 718 only for 

the amounts it claims to be owed by Destiny, plus costs and interests15. 

30. The Lien was not registered as against Biotech’s leasehold interest in the Lands.   

31. As noted earlier in this Brief, Smart Grow was the last to register. The leasehold interest 

of Biotech is evident on the title. The registration of multiple liens against both the fee 

simple interest of 718 and the leasehold interest of Biotech are also evident on the title16. 

32. The Receiver marketed the assets of Destiny and obtained an offer for all the assets of 

Destiny including the leasehold interest of Destiny in the Lands and all buildings and other 

assets associated with the Project. 

33. On November 17, 2020, the Court granted an Order Approving Sale and Vesting Order 

(“Vesting Order”) on application made by the Receiver17.  The Vesting Order contained 

the usual provisions providing for the vesting of title to the assets in the name of the 

purchaser free and clear of all claims and encumbrances and that the net sale proceeds 

would remain in trust and be subject to those claims and encumbrances as if they 

remained registered against the assets. Positions were preserved. The money was 

substituted for the mud. The liens and other encumbrances were directed to be 

discharged.  

34. The adjudication of the validity of liens then took place pursuant to the provisions of the 

Adjudication Order for the purpose of determining entitlement to share in the proceeds of 

sale.  

13 Affidavit Proving Lien, Exhibit “H” page 105 [Tab 2, BoE]
14 Affidavit Proving Lien, Exhibit “H” page 93 [Tab 2, BoE]
15 Affidavit Proving Lien, Exhibit “H” [Tab 2, BoE]
16 Affidavit Proving Lien, Exhibit “B” [Tab 2, BoE]
17 Amended Amended Order Approving Sale and Vesting Order (‘Vesting Order”) November 17, 2020 
[Tab 7, BoE]
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35. On April 23, 2021, the Receiver issued the Notice of Disallowance to Smart Grow in 

respect of the Lien.  The reasons for the disallowance were as follows:   

(a) The work was done on lands which were owned by 718 and leased by Destiny. 
The project being constructed on the lands was owned by the Destiny Companies. 

(b) The Receiver has determined that 718 was not an "owner" as defined under the 
provisions of the Builders' Lien Act, RSA 2000, c. B-7 as amended ("BLA") but that 
the Companies were the "owner" as so defined under the BLA. 

(c) The builders' lien registered by Smart Grow was not registered against the 
leasehold interest in land. Rather, Smart Grow registered its builders' lien against 
the freehold interest of 718. 

(d) Smart Grow's failure to describe the proper interest to be liened and the resulting 
failure to register the lien against the leasehold interest renders the lien invalid. 

(e) Further, and regardless of whether the proper interest was liened, the lien was 
registered out of time. The last invoice included in the Affidavit is dated May 4, 
2020. There is no other direct evidence in the Affidavit of the final day worked by 
Smart Grow. Evidence obtained thorough the questioning of Barry Robertson, a 
representative of the Plaintiff in these proceedings, notes that the last 
communication received from Smart Grow by the general contractor was March 
18, 2020. Assuming the May 4, 2020, invoice is the best evidence from Smart 
Grow of the last day worked (and this is by no means clear), the lien should have 
been registered no later than June 18, 2020. It was registered on June 22, 2020 
and was registered out of time. 

(f) Further, the lien was registered for an amount more than the amount of the invoices 
and the invoices included substantial amounts for travel time and expenses 
($14,710.21) which are not lienable. 

36. On May 28, 2021, Miller Thomson LLP issued a Notice of Dispute on behalf of Smart 

Grow.   

37. On December 6, 2021, Smart Grows submitted a Supplemental Affidavit of Jody Vukas. 

It provided some evidence of emails suggesting support for work having continued after 

May 4, 2020 but offered no further support for the assertion such as time records.  It also 

incorrectly indicated that the liens were discharged by the Adjudication Order. 

38. Total proceeds received for the sale of the Nisku Assets were $14,000,000, an amount 

insufficient to pay out the lien claimants in full. An allocation of the total sale proceeds to 
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various asset classes was approved by this Court on April 29, 202118. The allocation is 

found at Appendix G of the Receiver’s Fourth Report19. 

39. Based on the approved allocation, the amount available to Smart Grow if it is successful 

on this application is $299,44720. If the application is unsuccessful, the funds will be 

distributed pro rata among the direct lien claim pools for those claimants with direct claims 

against Destiny and valid lien claims against the Lands. 

40. Other disallowances were issued to other lien claimants.  All others have been resolved. 

No liens registered against the fee simple estate were accepted as valid by the Receiver. 

III. ISSUES 

41. The issues before this Court on this application are as follows: 

(a) whether 718 is an “owner” pursuant to section 1(j) of the BLA; 

(b) whether Smart Grow’s failure to register its lien against the leasehold interest of 
Destiny invalidates the lien; 

(c) whether this Court has authority, and should exercise its discretion, to validate 
Smart Grow’s lien despite its failure to register against the leasehold interest of the 
Destiny; and 

(d) whether the Lien was registered within the time required by section 41(2) of the 
BLA. 

IV. LAW AND ARGUMENT 

A. Introduction 

42. The Receiver respectfully submits that Smart Grow’s appeal of the Receiver’s 

disallowance of the Lien should be dismissed on the basis that: 

(a) 718 is not an “owner” for the purposes of section 1(j) of the BLA, and therefore 
Smart Grow does not have a  valid lien on 718’s fee simple interest in the Lands; 

(b) Smart Grow’s failure to register the Lien against the leasehold interest in the Lands 
renders the Lien invalid; and, 

(c) Smart Grow’s failure to register the Lien against the correct interest in the Lands 
cannot be corrected.  

18 Order Approving Distributions and Other Relief dated April 29, 2021 [Tab 8, BoE]
19 Appendix G, Fourth Report filed December 6, 2021 [Tab 9, BoE]
20 Appendix H, Fourth Report [Tab 9, BoE]
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43. Smart Grow has acknowledged that the Lien was registered for an amount that exceeded 

the value of its lienable work by $14,710.21. 

44. The Receiver notes that the Lien also appears to have been registered out of time.  The 

last invoice received by Destiny from Smart Grow was dated May 4, 2020.  Other than e-

mails, there is no confirming evidence to suggest that work was done post-May 4, 2020, 

nor is there any description of the work done or whether it was specifically related to the 

process of construction.  The Lien was registered on June 22, 2020, which appears to be 

four days past the 45-day time limit assuming May 4, 2020, was the last day worked.  

B. Owner Under the “BLA” 

45. As is set out above, 718 owns the fee simple interest in the Lands. 718 is not, however, 

an owner in relation to the Project for the purpose of the BLA. 

46. Section 6(1)21 of the BLA deals with the creation of a lien, and reads as follows: 

6(1) Subject to subsection (2), a person who 

(a) does or causes to be done any work on or in respect of an improvement, 
or 

(b) furnishes any material to be used in or in respect of an improvement, 

for an owner, contractor or subcontractor has, for so much of the price of the work 
or material as remains due to the person, a lien on the estate or interest of the 
owner in the land in respect of which the improvement is being made. [Emphasis 
Added] 

47. In order for a lien to be registered against an estate or interest, it must be that of an 

“owner” under the BLA.  Section 1(j) of the Act defines “owner” as follows: 

 (j) “owner” means a person having an estate or interest in land at whose 
request, express or implied, and 

  (i) on whose credit, 
  (ii) on whose behalf, 
  (iii) with whose privity and consent, or 
  (iv) for whose direct benefit, 

work is done on or material is furnished for an improvement to the land 
and includes all persons claiming under the owner whose rights are 

21 BLA, s 6(1) [Tab 1, Book of Authorities (“BoA”)] 
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acquired after the commencement of the work or the furnishing of the 
material. 

48. The Alberta Court of Appeal (“ABCA”) has held that, to bring a person within the definition 

of “owner”, the lien claimant must establish the following three elements: 

(a) it must be shown that the person has “an estate or interest” in the land;  

(b) it must be shown that he has requested, expressly or impliedly, that the materials 
be furnished, or the work done; and 

(c) it must be shown that at least one of the remaining elements is present: the work 
must have been done or the materials furnished on his credit, on his behalf, with 
his privity and consent or for his direct benefit. 22

49. The concept of what constitutes a “request” for the purpose of the BLA and similar 

legislation has been explored many times in Canadian jurisprudence.  In MacDonald v. 

MacDonald-Rowe Woodworking Co, 1963 CarswellPEI 11, 39 DLR (2d) 63 

(“MacDonald”), Campbell, CJ reviewed a number of cases and summarized their effect 

at paragraphs 27 and 28 of the decision as follows: 

27 Analysis of the above-cited cases leads us to a reasonably clear appreciation of 
the concept of “request” in s 1(j): - it must be decided on the facts of each 
individual case; it does not necessarily involve direct communication by alleged 
owner to contractor; it does involve something more than mere knowledge or 
consent. 

28   In ordinary language the word “request” indicates the idea of an active or 
positive proposal, as contrasted with mere passivity or acquiescence.  Webster 
groups it as a synonym with “ask” and “solicit”, synonyms which agree in meaning 
“to seek to obtain by making one’s wants or desires known”.  “Request”, he says, 
has a suggestion of greater courtesy and formality in the manner of asking.  23

50. The summary of the effect of the word “request” from MacDonald bas been adopted by 

the ABCA and is cited with approval.24

51. The ABCA reviewed the concept of what constitutes an “owner” and a “request” in 1998 

in K & Fung Canada Ltd. v. N.V. Reykdal & Associates Ltd., and noted that the Supreme 

Court of Canada had considered the definition of “owner” and similar words in other 

statutes in three cases.  It was noted that in those cases there was an active participation 

22 Royal Trust Corp of Canada v. Bengert Construction Ltd., 1988 ABCA 58 [Tab 2, BoA] 
23 MacDonald v. MacDonald-Rowe Woodworking Co, 1963 CarswellPEI 11, 39 DLR (2d) 63 at paras. 27 
and 28 [Tab 3, BoA]
24 Acera Developments Inc. v. Stirling Homes Ltd., 2010 ABCA 198 at para. 35 [Tab 4, BoA] 



11 

4151-2928-1843.v2 

by the entity eventually held to have made a “request” and so to be within the definition 

of “owner”. The ABCA went on to say that whether active participation was established 

is a question of fact.  In K & Fung Canada Ltd. v. N.V. Reykdal & Associates Ltd. the 

Court held that the Respondent did not actively participate in the renovation project that 

formed the subject of that action, and as such there was no request by the registered 

owner of the lands, expressed or implied.25

52. Mere knowledge by the owner that work is being done is insufficient to found a lien. The 

lienholder must show that the work was done at the request, express or implied, of the 

owner; if it cannot show this, the lien cannot be maintained.26

53. In examining a provision from Ontario’s Mechanics Lien Act that is almost identical to the 

relevant provision from the BLA, Estey, J., writing for the Supreme Court of Canada, held 

as follows:   

20 In applying these provisions of the Act, it must be remembered that "owner" 
under the statute is not necessarily the registered or legal owner of the fee. The 
security afforded by the Act is a claim against the interest of the person requesting 
the work and whose interest is to be thereby enhanced. Middleton J. examined this 
aspect of the Act in Sanderson Pearcy & Co. v. Foster (1923), 53 O.L.R. 519 at 
521 (C.A.): 

The intention of the statute clearly is to prevent any one who has an 
estate or interest in lands upon which a lien may be claimed under 
secs. 6 and 8 from having liability imposed upon his estate unless 
there is on his part, first, a request, and, secondly, one or more of 
the alternative requirements mentioned. 

At p. 522, His Lordship continued: 

This statutory definition is not to be regarded as creating a method 
of imposing a new kind of liability in favour of the subcontractor 
without privity of contract. 

The matter had earlier been examined in this Court in John A. Marshall Brick Co. 
v. York Farmers Colonization Co. (1916), 54 S.C.R. 569, 36 D.L.R. 420 (per 
Anglin J. at p. 581): 

While it is difficult if not impossible to assign to each of the three 
words 'request', 'privity' and 'consent' a meaning which will not to 
some extent overlap that of either of the others, after carefully 

25 K & Fung Canada Ltd. v. N.V. Reykdal & Associates Ltd., 1998 ABCA 178, paras. 7, 8, 14 [Tab 5, 
BoA] 
26 Daon Development Corp v Bahry’s Glass Ltd., 1982 CarswellAlta 48 [Tab 6, BoA]
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reading all the authorities cited I accept as settled law the view 
enunciated in Graham v. Williams 8 O.R. 478, 9 O.R. 458, and 
approved in Gearing v. Robinson 27 Ont. App. R. 364, at page 371, 
that "privity and consent" involves something in the nature of a 
direct dealing between the contractor and the persons whose 
interest is sought to be charged ***. Mere knowledge of, or mere 
consent to, the work being done is not sufficient.27

54. In John A. Marshall Brick Co. v. York Farmers Colonization Co., 54 SCR 569, Justice 

Anglin examined the words “request”, “privity” and “consent” in the text of the definition 

of “owner” in Ontario’s Mechanics Lien Act.  At paragraph 26, Anglin J. indicated that 

“privity” and “consent” involves something in the nature of a direct dealing between the 

contractor and the persons whose interest is sought to be charged.  Mere knowledge of, 

or mere consent to, the work done is not sufficient.28

55. In order for an entity to be classified as an owner under the BLA, work must be done or 

material furnished at that entity’s request. There is no evidence that 718 made any 

request for any contractor, including Smart Grow, to do work on the Project.  

56. 718 did not solicit any work on the Project nor play any role in the construction. It did not 

contract with any party performing work on the Project. Destiny was the owner of the 

Project. It was constructed at Destiny’s request, and for Destiny’s benefit. Destiny was 

solely responsible for payment for the work, and there is no evidence that any party other 

than Destiny requested or directed the work to be done  

57. The only contract in this case involving 718 was the Lease. Neither Smart Grow, nor any 

other lien claimant, contracted directly with, or otherwise dealt with, 718 in respect of the 

Project.  

58. Smart Grow’s argument is that 718 is an owner under the BLA for the purpose of the 

Project based solely on certain provisions of the Lease which speak to approval of plans 

and licences and language which makes the improvements 718’s  property at the end of 

the Lease term. These are normal terms. The argument, however, ignores the entirety of 

the Lease including the Option to Purchase contained at Article 529. 

27 Bird Construction Co. v. Ownix Developments Ltd., [1984] 2 SCR 199 at para. 20 [Tab 7, BoA] 
28 John A. Marshall Brick Co. v. York Farmers Colonization Co., 54 SCR 569 at para. 26 [Tab 8, BoA]
29 Exhibit F Affidavit Proving Lien, Lease, Article 5 [Tab 2, BoE]
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59. The following is disclosed on the evidence: 

(a) There is no evidence that 718 played any role in the process of 

construction; 

(b) There is no indication in the Lease or in the books and records of the 

Destiny which indicates payment of tenant inducements to Destiny by 718; 

(c) the existing contractual arrangements demonstrate that the Project 

appears to be solely for the benefit of Destiny as the owner all at Destiny’s 

cost and expense; 

(d) there is no evidence that any party other than the Destiny requested and 

directed all work, including the work of Smart Grow, to be done; and 

(e)  the entity with contractual responsibility for payment for the work done by 

Smart Grow was Destiny. 

60. 718 is not an “owner” under the BLA. 718 did not request, expressly or impliedly, that the 

materials be furnished, or work done. There is no evidence of anything in a direct dealing 

between 718 and any of the contractors on site or doing work directly related to the 

process of construction, including Smart Grow. 

61. Further, the remaining elements are not present. The work was not done on 718’s credit, 

on its behalf, with its privity and consent, or for its direct benefit.  

62. The language in the Lease does confirm 718 had knowledge of the work and consented 

to it.  However, the Supreme Court of Canada has confirmed this is insufficient to 

constitute “privity and consent”30. 

63. Smart Grow, as a contractor of Destiny, was entitled to a lien in the leasehold interest of 

Destiny. It was not entitled to a lien in the fee simple interest of 718, who did not have a 

contract with any party related to the design or construction of the Project. 

30 John A. Marshall Brick Co. v. York Farmers Colonization Co., 54 SCR 569 at para. 26 [Tab 8, BoA]
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C. The Lien is Invalid, Was Not Corrected by the Vesting Order and Cannot be 
Corrected 

64. Smart Grow’s failure to register its lien against the leasehold interest held by Destiny 

renders the Lien invalid because it was registered against the incorrect interest. 

65. Smart Grow’s assertion that its lien was discharge pursuant to the Adjudication Order is 

incorrect. The Adjudication Order allowed the Receiver to gather information for the 

purpose of determining the validity of the builders’ liens against the leasehold interest of 

the Destiny  

66. The Lien was discharged pursuant to the Vesting Order, which directed that proceeds of 

the sale of the Destiny interest in the Lands be held in trust by the Receiver to stand in 

place of the Lands, and Destiny’s interest therein, as security for claims of creditors 

including those with lien claims.  

67. This is standard practice in Receivership proceedings and in lien proceedings where liens 

are removed from title.31.  

68. Smart Grow submits at paragraph 45 of its bench brief that, “[b]y virtue of the Court-

ordered discharge of the various builders’ liens from the Lands, the Receiver and the 

Court permitted the lien claimants, including Smart Grow, to assert their lien rights as 

against the proceeds held in Court, as replacement security for the lands and leasehold.” 

69. Being allowed to assert a claim is not an affirmation that the claim is therefore valid. 

Neither the Adjudication Order or the Vesting Order create a lien right in favour of Smart 

Grow where it does not exist, nor do they cure the improper registration of the Lien. The 

provisions of the Vesting Order preserved the status quo position of the parties as they 

existed at the time of the removal of the liens and the sale of the property of the Destiny. 

The Receiver has maintained the monies against which the claim of Smart Grow can be 

asserted, but this step does not validate the claim which was still required be proven 

under the Adjudication Order and was found invalid by the Receiver.  

70. Smart Grow submits at paragraph 50 of its Brief that this Court should exercise the 

curative powers under section 37 of the BLA to permit enforcement of the Lien against 

31 Enerkem Alberta Biofuels LP v. Produit Metalliques Pouliot Machinerie Inc. 2016 ABQB 524 at para. 31 
[Tab 9, BoA] 
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the leasehold interest held in the Lands by Destiny. With respect, the Receiver submits 

that this would not be an appropriate exercise of this Court’s authority under section 37 

of the BLA32

71. Smart Grow points to Empire Drywall Ltd v Kim, a case from 1982, as support for its 

position. However, Smart Grow acknowledges that more recent jurisprudence in Alberta 

indicates that the curative powers under section 37 of the BLA do not apply to allow a 

lien to be validated where the interest being liened was not filled in correctly.3334

72. In Royal Bank v 1679775 Alberta Ltd., the Court held as follows at paragraph 159: 

The leading case in this area is LT Interior & Drywall Ltd. v Sota Centre Inc., 2003 ABQB 
552 (hereinafter “LT Interior”). That decision makes it clear that a builders' lien claimant 
must describe in the builders' lien the nature of the interest in land the lien claimant 
intends to attach with the lien (see section 34(2)(a)(iii)). The curative provision in the BLA, 
section 37, allows the Court to cure a defective lien, provided the lien was in substantial 
compliance with section 34 and the party whose interest is sought to be charged has 
suffered no prejudice. LT Interior is clear that failure to describe the interest to be charged 
in any way (as opposed to a misnomer) is not substantial compliance. 

73. In LT Interior, work was done for the tenant and a lien for that work was registered against 

the fee simple interest of the registered owner, but not against the leasehold interest. The 

lien was declared invalid. Other cases, such as Westpoint Capital Corp v Solomon 

Spruce Ridge Inc. have also held that the failure to register a lien against the correct 

interest is fatal to a lien claim.3536

74. By the time Smart Grow registered its lien it was plain and obvious from a review of the 

title in this case that: 

(a)  Biotech (Destiny) had a leasehold interest in the Land; and 

(b)  that several parties had registered builders’ liens against both the freehold and 
leasehold interests. 

75. Smart Grow offers no explanation for why it failed to register against the leasehold 

interest. 

32 BLA, s. 37  [Tab 1, BoA] 
33 Royal Bank of Canada v 1679775 Alberta Ltd., 2019 ABQB 139 at paras 159 – 173 [Tab 10, BoA] 
34 Encore Electric Inc. v Haves Holdings, 2017 ABQB 803 at para 27 [Tab 11, BoA] 
35 LT Interior & Drywall Ltd. v Sota Centre Inc., 2003 ABQB 552 [Tab 12, BoA] 
36 Westpoint Capital Corp v Solomon Spruce Ridge Inc., 2018 ABQB 254 [Tab 13, BoA] 
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76.  As a result of the foregoing, the Receiver respectfully submits that the registration of the 

Lien against the incorrect interest is not a failure that can be corrected pursuant to section 

37 of the BLA and the Lien is therefore invalid. The statement of lien is very clear that 

Smart Grow was only claiming against the fee simple interest of 71837. 

D. The Lien Was Filed Out of Time 

77. By way of the Adjudication Order, the Receiver was directed to implement a lien claims 

adjudication process. The Receiver reviewed the Affidavit Proving Lien in accordance 

with that direction, and based on the evidence therein, determined that the Lien was not 

filed within the applicable timeline under section 41(2) of the BLA. 

78. The Affidavit Proving Lien included, at Exhibit G, the invoices for which Smart Grow 

claimed it was owed payment from Destiny (the “Invoices”). 

79. Upon reviewing the Invoices, the Receiver determined that the last invoice was from May 

4, 2020. No documentation was provided in the Affidavit Proving Lien to demonstrate that 

work was provided by Smart Grow after that date. 

80. If Smart Grow provided lienable work up until May 4, 2020, which is not clear from the 

documents as that is the invoice date, the latest date that Smart Grow could have 

registered a valid lien would have been June 18, 2020. The Lien was registered on June 

22, 2020.  

81. The Receiver acknowledges that some further information has been provided in the 

Supplemental Affidavit to suggest that Smart Grow continued to perform work until May 

14 or 15 of 2020 (the “Post-Invoice Work”). However, the information and supporting 

documentation provided is not sufficient to permit the Receiver to determine the nature 

and extent of that work and whether the Post-Invoice Work was lienable work directly 

related to the process of construction. 

V. CONCLUSION 

82. The Receiver respectfully submits: 

(a) 718 is not an “owner” in respect of the Project pursuant to section 1(j) of the BLA; 

37 Affidavit Proving Lien, Exhibit “H” [Tab 2, BoE]
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(b) Smart Grow’s failure to register its lien against the leasehold interest of the Destiny 

Parties invalidates the lien; 

(c) this Court should not exercise its discretion to validate Smart Grow’s lien despite 

its failure to register against the leasehold interest of Destiny; and 

(d) the Lien was not registered within the time required by section 41(2) of the BLA. 

VI. RELIEF SOUGHT 

83. The Receiver respectfully requests that Smart Grow’s appeal of the Receiver’s Notice of 

Disallowance should be dismissed with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 8th DAY OF APRIL, 2022. 

DUNCAN CRAIG LLP 

Per:  

Darren Bieganek, Q.C. / Brad Angove 
Counsel for the Bowra Group Inc.  
in its capacity as the Court-appointed 
Receiver and Manger, and Trustee 
under the Builders’ Lien Act of Destiny 
Bioscience Global Corp. and Destiny 
Biotech Inc.  
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3

HER MAJESTY, by and with the advice and consent of the 
Legislative Assembly of Alberta, enacts as follows: 

Definitions  

1   In this Act, 

 (a) �certificate of substantial performance� means a 
certificate of substantial performance issued under section 
19; 

 (b) �contractor� means a person contracting with or employed 
directly by an owner or the owner�s agent to do work on 
or to furnish materials for an improvement, but does not 
include a labourer; 

 (c) �court� means the Court of Queen�s Bench; 

 (d) �improvement� means anything constructed, erected, 
built, placed, dug or drilled, or intended to be constructed, 
erected, built, placed, dug or drilled, on or in land except a 
thing that is neither affixed to the land nor intended to be 
or become part of the land; 

 (e) �labourer� means a person employed for wages in any 
kind of labour whether employed under a contract of 
service or not; 

 (f) �lienholder� means a person who has a lien arising under 
this Act; 

 (g) �lien fund� means, as the case may be, the major lien 
fund, the minor lien fund or both the major lien fund and 
the minor lien fund; 

 (h) �major lien fund� means 

 (i) where a certificate of substantial performance is not 
issued, the amount required to be retained under 
section 18(1) or (1.1) plus any amount payable under 
the contract 

 (A) that is over and above the 10% referred to in 
section 18(1) or (1.1), and 

 (B) that has not been paid by the owner in good 
faith while there is no lien registered; 

 (ii) where a certificate of substantial performance is 
issued, the amount required to be retained under 
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section 18(1) or (1.1) plus any amount payable under 
the contract 

 (A) that is over and above the 10% referred to in 
section 18(1) or (1.1), and 

 (B) that, with respect to any work done or materials 
furnished before the date of issue of the 
certificate of substantial performance, has not 
been paid by the owner in good faith while there 
is no lien registered; 

 (i) �minor lien fund� means the amount required to be 
retained under section 23(1) or (1.1) plus any amount 
payable under the contract 

 (i) that is over and above the 10% referred to in section 
23(1) or (1.1), and 

 (ii) that, with respect to any work done or materials 
furnished on and after the date of issue of a 
certificate of substantial performance, has not been 
paid by the owner in good faith while there is no lien 
registered; 

 (j) �owner� means a person having an estate or interest in 
land at whose request, express or implied, and 

 (i) on whose credit, 

 (ii) on whose behalf, 

 (iii) with whose privity and consent, or 

 (iv) for whose direct benefit, 

  work is done on or material is furnished for an 
improvement to the land and includes all persons claiming 
under the owner whose rights are acquired after the 
commencement of the work or the furnishing of the 
material; 

 (k) �prescribed� means prescribed by the regulations; 

 (l) �registered lienholder� means a lienholder who has 
registered a statement of lien in the appropriate land titles 
office and includes a lienholder who has registered a 
statement of lien that has been removed pursuant to 
section 27 or 48(1); 
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 (a) the work under a contract or a subcontract or a substantial 
part of it is ready for use or is being used for the purpose 
intended, and 

 (b) the work under a contract or a subcontract cannot be 
completed expeditiously for reasons beyond the control of 
the contractor or the subcontractor, 

the value of the work to be completed or materials to be furnished 
is to be deducted from the contract price in determining substantial 
performance. 

1985 c14 s3 

Valuation of work done  

4   For the purposes of this Act, the value of the work actually done 
and materials actually furnished shall be calculated on the basis of 

 (a) the contract price, or 

 (b) the actual value of the work done and materials furnished, 
if there is not a specific contract price. 

1985 c14 s3 

Creation and Extent of Lien 

Waiver prohibited  

5   An agreement by any person that this Act does not apply or that 
the remedies provided by it are not to be available for the person�s 
benefit is against public policy and void. 

RSA 1980 cB-12 s3 

Creation of lien  

6(1)  Subject to subsection (2), a person who 

 (a) does or causes to be done any work on or in respect of an 
improvement, or 

 (b) furnishes any material to be used in or in respect of an 
improvement, 

for an owner, contractor or subcontractor has, for so much of the 
price of the work or material as remains due to the person, a lien on 
the estate or interest of the owner in the land in respect of which 
the improvement is being made. 

(2)  When work is done or materials are furnished 
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 (a) preparatory to, 

 (b) in connection with, or 

 (c) for an abandonment operation in connection with, 

the recovery of a mineral, then, notwithstanding that a person 
holding a particular estate or interest in the mineral concerned has 
not requested the work to be done or the material to be furnished, 
the lien given by subsection (1) attaches to all estates and interests 
in the mineral concerned, other than the estate in fee simple in the 
mines and minerals, unless the person holding the estate in fee 
simple in the mines and minerals has expressly requested the work 
or the furnishing of material, in which case the lien also attaches to 
the estate in fee simple in the mines and minerals but not to that 
person�s estate, if any, in the rest of the land. 

(3)  A lien attaching to an estate or interest in mines and minerals 
also attaches to the minerals when severed from the land. 

(4)  For the purposes of this Act, a person who rents equipment to 
an owner, contractor or subcontractor is, while the equipment is on 
the contract site or in the immediate vicinity of the contract site, 
deemed to have performed a service and has a lien for reasonable 
and just rental of the equipment while it is used or is reasonably 
required to be available for the purpose of the work. 

RSA 1980 cB-12 s4;1985 c14 s4 

Highways and irrigation districts  

7(1)  No lien exists with respect to a public highway or for any 
work or improvement caused to be done on it by a municipal 
corporation. 

(2)  No lien exists with respect to land held by an irrigation district 
or for any work or improvement caused to be done by an irrigation 
district. 

RSA 1980 cB-12 s5;1999 cI-11.7 s214 

Limitation of lien  

8(1)  When the same lien attaches to estates or interests in more 
than one lot in respect of a separate improvement on each such lot, 
the lien does not apply so as to make the owner of any one lot 
liable in respect of that lot for a sum in excess of the price of the 
work done or material furnished in respect of the improvement on 
the lot less a proportionate share of any money paid to the person 
claiming the lien in respect of the work done on or the material 
furnished for all the lots to which the lien attaches. 
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Minerals Act, a new agreement is issued for the part of the 
location so transferred and the lien attaches to the  part of 
the location so transferred, 

 (b) the agreement is divided by the Minister into 2 or more 
agreements pursuant to that Act and the lien attaches to 
any part of the location of the agreement that becomes the 
location of a new agreement issued as a consequence of 
the division, or 

 (c) the agreement and one or more other agreements are 
consolidated by the Minister into one agreement pursuant 
to that Act, 

the registration of the lien shall be continued in respect of the new 
agreement  or the consolidated agreement, as the case may be, as 
though the lien referred to it and as though the issuance of the 
agreement or the consolidation had occurred prior to the 
registration of the lien. 

(5)  When an agreement is reinstated pursuant to section 8(1)(e) of 
the Mines and Minerals Act, the agreement is subject to all the liens 
registered against the agreement when it was surrendered or 
cancelled as though the agreement had not been surrendered or 
cancelled. 

(6)  When the term of an agreement is extended pursuant to section 
8(1)(h) of the Mines and Minerals Act after the expiration of the 
term, the agreement is subject to all liens registered against the 
agreement immediately before the expiration of the term so 
extended as though the term had not expired. 

RSA 2000 cB-7 s36;2003 c42 s2 

Validity of lien  

37(1)  A substantial compliance with section 34 is sufficient and a 
lien shall not be invalidated by failure to comply with any 
requirements of section 34 unless, in the opinion of the court, the 
owner, contractor, subcontractor, mortgagee or some other person 
is prejudiced by the failure. 

(2)  When, in the opinion of the court, a person is prejudiced by a 
failure to comply with section 34, the lien shall be invalidated only 
to the extent that the person is prejudiced by the default. 

(3)  Nothing in this section dispenses with the requirement of 
registration of a lien. 

RSA 1980 cB-12 s27 
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Time for registration  

41(1)  A lien for materials may be registered at any time within the 
period commencing when the lien arises and 

 (a) subject to clause (b), terminating 45 days from the day 
that the last of the materials is furnished or the contract to 
furnish the materials is abandoned, or 

 (b) with respect to improvements to an oil or gas well or to an 
oil or gas well site, terminating 90 days from the day that 
the last of the materials is furnished or the contract to 
furnish the materials is abandoned. 

(2)  A lien for the performance of services may be registered at any 
time within the period commencing when the lien arises and 

 (a) subject to clause (b), terminating 45 days from the day 
that the performance of the services is completed or the 
contract to provide the services is abandoned, or 

 (b) with respect to improvements to an oil or gas well or to an 
oil or gas well site, terminating 90 days from the day that 
the performance of the services is completed or the 
contract to provide the services is abandoned. 

(3)  A lien for wages may be registered at any time within the 
period commencing when the lien arises and 

 (a) subject to clause (b), terminating 45 days from the day 
that the work for which the wages are claimed is 
completed or abandoned, or 

 (b) with respect to improvements to an oil or gas well or to an 
oil or gas well site, terminating 90 days from the day that 
the work for which the wages are claimed is completed or 
abandoned. 

(4)  In cases not referred to in subsections (1) to (3), a lien in 
favour of a contractor or subcontractor may be registered at any 
time within the period commencing when the lien arises and 

 (a) subject to clause (b), terminating 45 days from the day the 
contract or subcontract, as the case may be, is completed 
or abandoned, or 

 (b) with respect to improvements to an oil or gas well or to an 
oil or gas well site, terminating 90 days from the day the 
contract or subcontract, as the case may be, is completed 
or abandoned. 
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(5)  Notwithstanding subsections (1) to (4), the time limited by this 
section for registering a lien is not extended by reason only that 
something improperly done or omitted to be done in respect of 
work done or materials furnished is corrected or done, as the case 
may be, at a later date. 

RSA 2000 cB-7 s41;2001 c20 s11 

Expiry and Discharge of Lien 

Expiry of unregistered lien  

42   If a lien is not registered within the time limited by section 41, 
the lien ceases to exist. 

RSA 1980 cB-12 s31 

Expiry of registered lien  

43(1)  A lien that has been registered ceases to exist unless, within 
180 days from the date it is registered, 

 (a) an action is commenced under this Act 

 (i) to realize on the lien, or 

 (ii) in which the lien may be realized, 

and 

 (b) the lien claimant registers a certificate of lis pendens in 
respect of the claimant�s lien in the appropriate land titles 
office. 

(2)  A court clerk in the judicial centre in which an action is begun 
may grant a certificate of lis pendens to any lienholder who is a 
party to the proceedings. 

(3)  Any lienholder who is a party to the proceedings may cause a 
certificate of lis pendens to be registered in the appropriate land 
titles office. 

(4)  On receiving 

 (a) a certificate from a court clerk stating that proceedings for 
which a certificate of lis pendens was granted are 
discontinued, or 

 (b) a withdrawal of a certificate of lis pendens signed by the 
person on whose behalf the certificate was registered or 
the person�s agent, if the claim was signed by that agent, 
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1988 ABCA 58
Alberta Court of Appeal

Royal Trust Corp. of Canada v. Bengert Construction Ltd.

1988 CarswellAlta 39, 1988 ABCA 58, [1988] 4 W.W.R. 308, [1988] A.W.L.D. 732, [1988] C.L.D. 766, [1988]
A.J. No. 277, 48 R.P.R. 116, 50 D.L.R. (4th) 335, 58 Alta. L.R. (2d) 97, 85 A.R. 210, 9 A.C.W.S. (3d) 397

GYPSUM DRYWALL (NORTHERN) LTD. et al. v. COYES and COYES

Laycraft C.J.A., Belzil and Stratton JJ.A.

Judgment: March 24, 1988
Docket: Calgary Appeal No. 19029

Counsel: A.S. Rudakoff, for appellants.
J.P. St. Pierre, for respondents.

Subject: Property; Contracts; Corporate and Commercial
Headnote
Construction Law --- Construction and builders' liens — Owner — What constituting request for work
Construction Law --- Construction and builders' liens — Owner — Under agreement of purchase and sale
Builders' liens — Priorities — Purchaser's lien — Builders' Lien Act not specifically including purchaser's lien as interest
over which subsequently registered builders' lien will take priority — Priority between purchaser's and builders' liens to be
determined by general rules of priority.
Builders' liens — Owners — Definition — Purchasers buying lot and house to be built on it under agreement for sale —
Purchasers making advances stipulated under contract but otherwise having no role in construction of house — Purchasers not
being owners within meaning of Builders' Lien Act — Facts not supporting finding of implied request by purchasers to those
supplying work and materials to house.
Real property — Registration of interest in land — Priority of registered instruments — Builders' Lien Act not specifically
including purchaser's lien as interest over which subsequently registered builders' lien will take priority — Priority between
purchasers' and builders' liens to be determined by general rules of priority.
The plaintiffs entered into an agreement with a construction company for the purchase of a lot and a home to be built on the lot.
The construction company subsequently acquired title to the land, obtained a mortgage which was registered against title, and
work began. Shortly before the house was completed the construction company went bankrupt. The plaintiffs registered caveats
against the property claiming an interest under their agreement for sale and claiming a purchaser's lien for the $14,700 they had
paid in advances under the contract. Builders' liens were subsequently registered against the property. Following foreclosure
of the mortgage and sale of the property the plaintiffs applied for an order for payment of $14,700 plus costs in priority to all
builders' lien claims. The master's decision that the lien claimants took priority was reversed on appeal and the lien claimants
appealed.
Held:
Appeal dismissed.
The plaintiffs were not the "owners" of the property within the meaning of s. 1(g) of the Builders' Lien Act. The contract was
essentially for the sale of a completed house, and the plaintiffs' role in the construction of the house was passive, although an
agreement alone may be sufficient to support the inference of an implied request. The plaintiffs had a minimal part in design,
and the contract did not empower them to inspect during construction, or to have any involvement with subtrades. The builder
obtained financing and the plaintiffs could not control cash flow to ensure liens did not arise. Therefore, the facts did not support
a finding of an implied request by the plaintiffs in this case. As between the competing interests, the plaintiffs' purchaser's
lien took priority over the builders' liens. Section 9(1) of the Builders' Lien Act, which specifies those interests over which a
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subsequently registered builders' lien will take priority, does not include a purchaser's lien and, accordingly, the general rules
of priority apply.

Appeal from decision of Virtue J., 49 Alta. L.R. (2d) 79, 24 C.L.R. 280, 75 A.R. 281, upholding priority of purchaser's lien
over builders' liens.

The judgment of the court was delivered by Laycraft C.J.A.:

1      The dispute in this case arises from the bankruptcy of a building contractor during the construction of a house. Following
foreclosure and sale of the property a surplus remains to be distributed after the mortgage lender was paid out. The issue now
to be determined is whether the purchasers of the lot and a home to be built on it are entitled to recover the amount of their
purchaser's lien, which they protected by caveat, in priority to builders' liens registered subsequently to the caveat. In master's
chambers, Master Dalgleish gave priority to the builders' liens. On appeal in Court of Queen's Bench chambers [49 Alta. L.R.
(2d) 79, 24 C.L.R. 280, 75 A.R. 281], Mr. Justice Virtue allowed the appeal and held that the purchasers' lien had priority. I
respectfully agree with the conclusion reached by Mr. Justice Virtue and would dismiss the appeal.

I

2      The evidence in Queen's Bench (adduced by way of an agreed statement of facts) discloses that on 11th October 1985
Mr. Coyes entered into an agreement with Bengert Construction Ltd. The agreement was contained on a printed form in which
blank spaces for amounts and dates had been filled in by handwriting. The document is entitled "OFFER TO PURCHASE
AND INTERIM AGREEMENT". Despite the indication by its title that the document is an offer, Mr. Coyes, described as
"purchaser", agrees in the opening words "to purchase the lot and home municipally described as __________". Clause 1 then
provides for payment:

1. The total purchase price of the said lot and home including extras and credits, as set out in the attached Schedule "A"
on page 2, is $127,500 to be paid to BENGERT CONSTRUCTION LTD. AS FOLLOWS:
                     $5,700      herewith, as deposit;

                     ------

                     $9,000      as balance on deposit to be paid upon

                     ------

                                 approval of Purchaser(s) mortgage           

                                 application;

                     $72,000     (more or less) by assumption (or

                     -------

                                 arrangement) of mortgage having monthly

                                 payments of $__________ (principal,

                                 interest and __________) included;

                     $40,800     (more or less) being the balance of the

                     -------

                                 purchase price by a cash payment 15 days

                                 after the Purchaser has been notified that

                                 Bengert Construction Ltd. has received

                                 a final or semi-final inspection by the

                                 mortgage company or 5 days before the

                                 purchaser takes possession of said premises

                                 whichever is sooner.

Total                $127,500

                     --------
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Provided, however, should the net mortgage proceeds of such mortgage be less than the sum hereinbefore agreed
to be assigned to BENGERT CONSTRUCTION LTD., the Purchaser shall forthwith, on demand, pay to BENGERT
CONSTRUCTION LTD. the amount necessary to make up such deficiency.

3      Clause 2 states that the purchase price includes taxes to the date of possession and the preparation and registration of a
transfer. Clause 3 provides:

3. BENGERT CONSTRUCTION LTD. agrees to construct a house on the said lot according to house plan model Maria, to
be built complete to House Plan specifications and shall include such extras as are listed on the said attached Schedule. If
the house is essentially complete or under construction when purchased, it is sold on an as is basis, excepting completion of
unfinished work in accordance with House Plan Specifications and such extras as are listed on the said attached Schedule.

4      The remaining clauses deal with the date of possession, for additional payment if a retaining wall is required, for the
"vendor" to have the risk until possession date and for "extras" (of which none were specified). Near its end the document
reverts to wording appropriate to an offer and states "if my offer is not accepted the deposit shall be returned forthwith ..."
Mr. Coyes signed the document as purchaser. A salesman employed by Bengert signed that "Bengert hereby accepts this offer,
subject to the purchaser being approved by the mortgagee". Though only Mr. Coyes is shown as a party to the agreement, the
case has proceeded on the basis that Mrs. Coyes is also a party and I will assume that to be so.

5      On the date of this agreement, Bengert was not the registered owner of the property, but had apparently made arrangements
with another company, described as the "developer", to obtain title. The price to it of the lot alone was $38,000. Bengert received
title on 21st March 1986. On the same day a mortgage from Bengert to a mortgage lender was registered against the property.
Presumably, Mr. and Mrs. Coyes had been approved by the mortgage lender to assume the mortgage when construction was
complete and title to the property was transferred to them. Meanwhile, construction was financed by periodic payments directly
from the mortgage lender to Bengert. The evidence does not disclose that Mr. and Mrs. Coyes had any control over the mortgage
advances nor any means to ensure that the subtrades were being paid as construction proceeded.

6      Mr. and Mrs. Coyes duly made the second payment of $9,000 and construction commenced. Work went on and materials
were delivered until 13th April when the house was nearly completed. At some date, not disclosed in the evidence, Bengert
went into bankruptcy. On 14th April Mr. and Mrs. Coyes registered two caveats against the property claiming an interest under
their agreement for sale, and claiming a purchaser's lien for the $14,700 which they had paid. In the next few days, a number of
builders' liens were registered. The appellant, Gypsum Drywall, represents all holders of builders' liens in these proceedings.

7      The mortgage was foreclosed by order in master's chambers on 21st August 1986 and thereafter the property was sold in
a court-supervised sale. After the mortgage was paid out there remained in court $21,316.60 with interest. Mr. and Mrs. Coyes
then applied for an order that $14,700 plus solicitor and client costs be paid to them in priority to all claims under builders' liens.

8      In master's chambers, Master Dalgleish decided, without written reasons, that the builders' liens had priority over the
purchasers' lien. In Court of Queen's Bench, Mr. Justice Virtue heard extensive argument on the agreed facts and delivered
written reasons for judgment. He defined two issues:

9      1. Whether Mr. and Mrs. Coyes were "owner(s)" of the property within the meaning of the Builders' Lien Act, R.S.A.
1980, c. B-12.

10      2. If they are not "owners", what is the relative priority of their interest "vis-à-vis the Builders' Liens which have been
registered"?

11      On the first issue he had defined, Mr. Justice Virtue reviewed the extensive case law on this subject, including Phoenix
Assur. Co. of Can. v. Bird Const. Co.; Yarwood v. Ownix Dev. Ltd., [1984] 2 S.C.R. 199, 8 C.L.R. 242, 33 R.P.R. 221, 11 D.L.R
(4th) 1, 5 O.A.C. 109, 54 N.R. 109, and concluded that Mr. and Mrs. Coyes were not owners within the meaning of s. 1(g) of
the Act. He held that there is not in this case any evidence "from which it can be inferred that the real request for the work or
materials came from the party whose interest is sought to be charged with the lien" [at p. 85].
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12      On the second issue he had defined, Mr. Justice Virtue concluded that Mr. and Mrs. Coyes were entitled to priority for
their purchaser's lien by s. 16(5) of the Land Titles Act. He held that, though, by s. 8 of the Builders' Lien Act, the lien arises
when work is begun or the first material is furnished, a purchaser's lien is not among the interests over which a builders' lien
is given priority under s. 9(1). Accordingly he allowed the appeal and directed that the purchasers' lien and costs had priority
over the builders' liens.

II

13      By s. 4 of the Builders' Lien Act the person who does work or supplies material in respect of an improvement "for an
owner" has a builders' lien for it. The definition of "owner" is contained in s. 1(g) of the Act which provides:

(g) "owner" means a person having an estate or interest in land at whose request, express or implied, and

(i) on whose credit,

(ii) on whose behalf,

(iii) with whose privity and consent, or

(iv) for whose direct benefit,

work is done on or material is furnished for an improvement to the land and includes all persons claiming under him whose
rights are acquired after the commencement of the work or the furnishing of the material.

14      Wording similar to this appears in many of the Canadian statutes on this subject and has been considered in many decided
cases. The section applicable in the 1892 case, Reggin v. Manes (1892), 22 O.R. 443 (Ch. Div.), for example, is identical to
the Alberta section though arranged somewhat differently. In Alberta the section appeared in the first Mechanics' Lien Act
enacted after Alberta became a province (S.A. 1906, c. 21). It was derived from the Mechanics' Lien Ordinance of the North-
West Territories (Ordinance No. 6 of 1884).

15      To bring the person sought to be charged within the definition of owner, the lien claimant must establish three elements.
First it must be shown that the person has "an estate or interest" in the land, secondly that he has requested, expressly or impliedly,
that the materials be furnished or the work done and finally at least one of the remaining elements must be present: the work
must have been done or the materials furnished on his credit, on his behalf, with his privity and consent or for his direct benefit.

16      The first element is clearly present in this case; indeed this was conceded by counsel. By the interim agreement with
Bengert and their payment of $14,700, Mr. and Mrs. Coyes acquired an equitable interest in the land. They thus have the "estate
or interest" which the section requires.

17      Most of the argument on this appeal was directed to the second element of the definition to determine whether a request
from Mr. and Mrs. Coyes could be inferred from the circumstances of this case. The word "request", in the context in which
it appears in the section, has a somewhat elusive meaning. As Anglin J. observed in Marshall Brick Co. v. York Farmers
Colonization Co. (1916), 54 S.C.R. 569, 36 D.L.R. 420 [Ont.], any meaning assigned to the word "request" overlaps to some
extent with the subparagraphs in the concluding portion of the definition.

18      Whether there is a "request" in a given case is a question of fact. The request may be express or implied from the
circumstances of the case. Admittedly Mr. and Mrs. Coyes made no direct or express request in this case, nor does the evidence
disclose that they had any dealings with, or control over any of the subtrades or materials suppliers. It was urged, however,
that an agreement with a builder, without more, is an implied request within the meaning of the section. It was said that this
proposition is established by a long line of cases commencing with Reggin v. Manes, supra, and expressed in Trustee of Watt
Milling Co. v. Jackson, [1951] O.W.N. 841 (H.C.).
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19      In Reggin v. Manes, two builders, who had purchased building lots, entered into an agreement with Dr. Hearn, by a part of
which they were to construct certain buildings for him on the lots. Ferguson J. held Dr. Hearn to be an "owner". At p. 446 he said:

Then looking at the "tender," as it is called, for the work, the plans of the same, what is said of the specifications, the
manner in which the work was done, the conduct of the parties from the beginning of it in respect of the work, and the
advances made by Dr. Hearn, for which, or some of which, he took temporary security, there can, I think, be no doubt that
the work was done for him at his request and upon his credit and under a contract with him from the commencement. I
think it is plain that Dr. Hearn was the "owner", and Manes and Booth the "contractors."

20      Trustee of Watt Milling Co. v. Jackson, supra, was decided in master's chambers in 1934 by Assistant Master Lennox but
was not then reported. It was published in 1951 with the note that "It has been frequently consulted since its delivery, and is
now published for that reason." Master Lennox adopted the headnote in Reggin v. Manes, which stated:

An agreement to purchase property, under which buildings are to be erected thereon by the seller, and which has been acted
on by the parties ... constitutes the person agreeing to buy an "owner" within (the Act).

21      From this headnote Master Lennox reached the conclusion that the contract alone makes the buyer an owner without any
further involvement, and, presumably, regardless of its terms. Of the purchaser in the Watt case (at p. 843) he said: "it would be
just the same if she had immediately [after signing the contract] gone abroad and shown no further interest."

22      In my view this proposition, stated as a rule of law applicable to all cases, is not correct. It converts into a rule of law that
which is really a question of fact. All of the factors in each case must be weighed to determine the question of fact. Depending
on its terms, an agreement may be sufficient to found the implication, but no rule can be stated that any agreement with a builder
will be sufficient. Moreover, the headnote does not accurately reflect the decision in Reggin. Dr. Hearn's involvement there was
much greater than merely signing a contract.

23      It was urged that a rule similar to that in the Watt decision may be derived from Orr v. Robertson (1915), 34 O.L.R. 147,
23 D.L.R. 17 (C.A.). In that case, Tyrrell sublet his land to Hyland, who agreed to erect a building on it. In brief reasons the
Ontario Court of Appeal held, to quote the headnote, that "the taking ... of an agreement to build was a 'request'" from Tyrrell
and made him an owner. Subsequently, however, the court felt it necessary to explain this decision. When the Marshall case,
supra, was in the Ontario Court of Appeal (38 O.L.R. 542, (sub nom. Marshall Brick Co. v. Irving) 28 D.L.R. 464), Riddell J.
reviewed his decision in Orr v. Robertson and said:

We thought that there was no need of a personal request by Tyrrell to the contractor, but that the exaction by him of a
contract that Hyland should build was, in the circumstances of the case, a sufficient implied request, i.e., taken in connection
with the signing by him of the plan, the taking out by him of the building permit, &c. The language, "even if Tyrrell took
no further nor other part in the matter," refers to such acts of interference as rendered him personally liable, which had
been the subject of our consideration immediately before, and not to the circumstances already spoken of. We did not, and
did not intend to, lay down any general rule — and the generality of the language employed must be restricted.

24      In MacDonald v. MacDonald-Rowe Woodworking Co. (1964), 49 M.P.R. 91, 39 D.L.R. (2d) 63 (P.E.I. S.C. in banco),
Campbell C.J. reviewed a number of cases and, in my respectful view, correctly summarized their effect. At p. 98 he said:

Analysis of the above-cited cases leads us to a reasonably clear appreciation of the concept "request" in s. 1(j): — it must
be decided on the facts of each individual case; it does not necessarily involve a direct communication by alleged owner
to contractor; it does involve something more than mere knowledge or consent.

In ordinary language the word "request" indicates the idea of an active or positive proposal, as contrasted with mere
passivity or acquiescence. Webster groups it as a synonym with "ask" and "solicit", synonyms which agree in meaning
"to seek to obtain by making one's wants or desires known". "Request", he says, has a suggestion of greater courtesy and
formality in the manner of asking.
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25      The Supreme Court of Canada has considered the definition of "owner" in similar words in other statutes in three cases
since 1976: City of Hamilton v. Cipriani, [1977] 1 S.C.R. 169, 67 D.L.R. (3d) 1, 9 N.R. 83; Nor. Elec. Co. v. Mfr. Ins. Co., [1977]
2 S.C.R. 762, 79 D.L.R. (3d) 336, 18 N.S.R. (2d) 32, 12 N.R. 216; and Phoenix Assur. Co. v. Bird Const. Co., supra. None of
these cases, in my opinion, stands for the proposition that contracting with a builder, of itself, brings one within the definition
of "owner". In all of those cases, there was an active participation by the entity eventually held to have made a "request" and
so to be within the definition of "owner".

26      The position of many new home buyers is aptly stated by Mr. E. Mirth, of the Alberta bar, in a paper delivered to the
Alberta branch of the Canadian Bar Association and reproduced in the association's papers for 1986 at p. 488:

... one must ... quaere the application of the Act to an "interim" purchaser: — one who acquires an interest under an
"interim" agreement for sale and who expects to have little or no involvement in the project until it is completed. It is not
uncommon for a new-home buyer to tie a property up with an "interim" purchase with no further significant involvement
until closing after house completion. The buyer, in his own mind at least, is buying a completed house; not a lot with
construction to be done thereon. Often his "interim" says little more about what construction is to be done (and how) than
to say that a house of a certain type is to be built. There are no progress payments, and often the buyer simply assumes the
builder's mortgage (which finances construction) on closing and possession. From the buyer's perspective he is on closing
buying a completed house and lot by cash (or cash and mortgage assumption). Especially where the builder has or places
permanent financing to be assumed on closing, the "interim agreement" seems closer in character to an option than to an
agreement for sale. The deal has a distinct and separate level of closing once the house is built. The buyer swaps his full
price payment for title to a completed house.

27      In this case, the Coyes' participation in the construction activities was little more than to choose a house plan. They
had such a minimal part in design that their contract does not even specify any extras to be added to it. The contract does not
empower them to inspect during construction or to have any involvement with subtrades. The builder had obtained the mortgage
and financed construction from it so that Mr. and Mrs. Coyes were unable to control the cash flow into the project to ensure
that no builders' liens would be outstanding. Moreover the form of contract describes the Coyes as interim purchasers, which
was borne out by the provision for a closing when the house was completed at which time most of the purchase price would be
paid by cash and the assumption of the builder's mortgage. Only then would title be transferred.

28      All of these factors lead to the conclusion that the essential contract in this case is for the sale of a completed house.
I respectfully agree with Mr. Justice Virtue that these facts do not lead to a finding of an implied request by the Coyes to the
persons who supplied work and materials to the house. The Coyes' role was passive and no more than the "mere knowledge or
consent" referred to in MacDonald v. MacDonald-Rowe, supra. I agree with his conclusion that the Coyes were not "owners"
within the meaning of s. 1(g) of the Builders' Lien Act.

29      The task before the court in each case of this kind, where the contract with a builder is relied upon as constituting a
request, is to determine, as a finding of fact, the essential purpose of the contract as it can be determined from all the factors
in evidence. For this reason cases decided on a different set of facts are not particularly helpful in reaching a conclusion. The
appellant cited the decision of the Saskatchewan Court of Appeal in Arrow Plumbing & Heating (1978) Ltd. v. Enercon Bldg.
Corp., [1987] 1 W.W.R. 724, 53 Sask. R. 108 (C.A.). In that case, as here, the home buyer entered a contract with a builder
who had title to the building lot throughout. On this point, the case turns on the finding by Bayda C.J.S. at pp. 728-29 that
"the essential purpose of the contract between the respondents [the buyers] and Enercon [the builder] was that Enercon would
commission the work to be done on the property for the respondents". Applying the same test to a different set of facts he has
reached a different conclusion than was reached in this case.

III

30      The remaining point is to determine the priority between the purchasers' lien and the builders' liens registered subsequently
to it. Mr. and Mrs. Coyes claim priority for their purchaser's lien under s. 16(5) of the Land Titles Act on the ground of prior
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registration. By that section, priority between "mortgagees, transferees and others" is determined by the time of registration.
The builders' lien holders, on the other hand, point out that, by s. 8 of the Builders' Lien Act, their liens arose in each case when
the work was begun or the first material was furnished.

31      The applicable sections are as follows:

32      The Land Titles Act, R.S.A. 1980, c. L-5:

16 ...

(5) For purposes of priority between mortgagees, transferees and others, the serial number assigned to the instrument or
caveat shall determine the priority of the instrument or caveat filed or registered.

33      The Builders' Lien Act, R.S.A. 1980, c. B-12:

8 The lien created by this Act arises when the work is begun or the first material is furnished.

9(1) A lien has priority over all judgments, executions, assignments, attachments, garnishments and receiving orders
recovered, issued or made after the lien arises.

34      In my view the purchasers' lien has priority in this case. Section 9(1) of the Builders' Lien Act (quoted above) gives a
builders' lien priority over "judgments, executions, assignments, attachments ... and receiving orders recovered, issued or made"
after the lien arises even though the lien may not then be registered. A purchaser's lien, however, is not among the interests
specified as losing a priority gained by time of registration to a builders' lien which had arisen but not been registered. The
list of interests specified in s. 9(1) as exceptions to the general rules of priority cannot be extended beyond those specifically
mentioned.

35      Accordingly, I would dismiss the appeal, with costs to the respondents.
Appeal dismissed.
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1963 CarswellPEI 11
Prince Edward Island Supreme Court, In Banco

MacDonald v. MacDonald-Rowe Woodworking Co.

1963 CarswellPEI 11, 39 D.L.R. (2d) 63, 49 M.P.R. 91

MacDonald v. MacDonald Rowe Woodworking Co.

Campbell C.J., MacGuigan and Bell JJ.

Judgment: March 25, 1963

Counsel: Hon. M. A. Farmer, Q.C., for appellant.
N. W. Lowther, Q.C., for respondent.

Subject: Contracts; Corporate and Commercial; Civil Practice and Procedure
Headnote
Mechanics' Liens — Liability of owner — Express or implied request — Material supplied on instructions of owner's brother
— Admissibility of evidence.
The plaintiff filed a mechanics' lien for materials supplied to the defendant D., to erect a barn on property owned by his brother
K. K. contested the action on the grounds that he had neither authorized nor consented to the erection of the barn, nor requested
the materials supplied, that the building was erected against his will and was not for his direct benefit, and that the lien should
therefore be vacated by virtue of s. 1(j) of the Mechanics' Lien Act. K. was shown to have assisted his brother in the erection
of the barn. Tweedy J. held that the plaintiff had a valid lien upon the property of K. There was no explanation of how the
building came to be erected on K.'s land, and the only answer was that D. had acted as K.'s agent in securing the materials, and
accordingly, there had been an implied request by K. for the materials as required by the Act. On appeal,
Held, the appeal should be allowed. There was no evidence to implicate the defendant K. in the transaction as there was no
request either express or implied on his part to supply the material. Evidence of conversations between the plaintiff's employees
and K.'s brother D. was not admissible against K. since the conversations took place in his absence.

Appeal from the decision of Tweedy J. [post, p. 107], 35 D.L.R. (2d) 268.

Campbell C.J. (MacGuigan J. concurring):

1      Taking as read here the judgment pronounced by Mr. Justice Tweedy on 20th June, 1962, [post, p. 107] from which this
appeal is launched, I should say at the outset that, with deference, I am unable to agree with the opinion of the learned judge
as to the admissibility of statements made to the respondent's officers by the co-defendant Dewar MacDonald on the subject of
work said to have been done by the appellant on the construction of the barn.

2      That evidence was ruled admissible on the ground that in its nature the proceeding was an action in rem and not in personam.
S. 2 of the Mechanics' Lien Act, however, makes it clear that the lien operates upon and through the estate or interest, in the
land, of a person who is the "owner" within the meaning of s. 1(j), — if, indeed, English law can conceive a type of lien against
land which operates otherwise than through the estate or interest of a person or corporation. If, for instance, a tenant has the
premises altered without the request of his landlord, the lien will bind the tenant's term, but not the reversion. — Per Grimmer
J., in Eddy Co. v. Chamberlain and Landry (1917), 37 D.L.R. 711. Conversely, if the landlord fails to pay for alterations made
for him while the tenant is away and without the tenant's express or implied request, the lien will bind the reversion, but will
be subject to the tenant's term.
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evidence that she had objected to the work (as she obviously could have stopped it) but held that more than simple knowledge
and consent was required. At p. 948 he says:

... the whole section is governed by the word 'request', and while it is not necessary that there should be a direct request, yet
there must be circumstances from which a request can be implied. There is nothing in this case that I can see to justify me
in holding that this material was furnished at the request of the defendant Tsbrey ... if the plaintiff does suffer any hardship
I think it is a hardship which could, by the exercise of a little precaution, have been avoided.

26      Here His Honour cites the comment of Meredith C.J.C.P., to which I have above referred, regarding "prudence".

27      Analysis of the above-cited cases leads us to a reasonably clear appreciation of the concept "request" in s. 1(j): — it
must be decided on the facts of each individual case; it does not necessarily involve a direct communication by alleged owner
to contractor; it does involve something more than mere knowledge or consent.

28      In ordinary language the word "request" indicates the idea of an active or positive proposal, as contrasted with mere
passivity or acquiescence. Webster groups it as a synonym with "ask" and "solicit", synonyms which agree in meaning "to seek
to obtain by making one's wants or desires known". "Request", he says, has a suggestion of greater courtesy and formality in
the manner of asking.

29      I quite agree with the remarks of the learned trial judge as to the superior means which the defendants had on all matters
concerning the initiation of the structure. But the onus of proof is on the plaintiff and, though that onus would shift very readily in
the circumstances, there must be at least some evidence from which a prima facie inference of a request might properly be drawn.

30      There is certainly not the faintest evidence of a direct request by the appellant to the respondent, but such a suggestion is
emphatically disclaimed and disproved by the respondent in the evidence of its managing director. (Ev. p. 7):

Q. And at no time did you ever speak to Kenneth MacDonald?

A. Kenneth had nothing to do with the order.

Q. And you never even asked him for payment?

A. I knew better than that.

Q. In addition to that you never even wrote him a letter?

A. As far as I was concerned I was looking to Dewar.

Q. You never sent Kenneth an account?

A. No.

31      And at p. 9 of the evidence, the respondent's assistant managing director says that Kenneth MacDonald "did not enter
into the agreement at all".

32      Nor, in the absence of the rejected hearsay testimony, can I find the slightest trace of evidence from which it might be
properly inferred that the appellant ever requested Dewar or anyone else to construct the barn or procure the materials. I so
intimated in the course of the hearing of the appeal on 19th September last.

33      On 25th October, counsel for the respondent moved for the reception of additional evidence under O. 58, r. 4. As the judges
who had heard the appeal were not all available, the motion was adjourned till November 1st. After hearing the argument, and
taking a recess for consideration, the Court unanimously refused the motion, reasons to be extended if the ultimate judgment
should go against the respondent.
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2010 ABCA 198
Alberta Court of Appeal

Acera Developments Inc. v. Sterling Homes Ltd.

2010 CarswellAlta 1928, 2010 ABCA 198, [2010] A.W.L.D. 4433, [2010] A.W.L.D.
4434, [2010] A.W.L.D. 4436, [2010] A.J. No. 1096, [2011] 2 W.W.R. 655, 193 A.C.W.S.

(3d) 364, 37 Alta. L.R. (5th) 97, 490 A.R. 180, 497 W.A.C. 180, 95 C.L.R. (3d) 161

Acera Developments Inc. (Respondent / Applicant)
and Sterling Homes Ltd. (Appellant / Respondent)

Carole Conrad, Ronald Berger, Peter Martin JJ.A.

Heard: May 4, 2010
Judgment: October 5, 2010

Docket: Calgary Appeal 0901-0235-AC

Proceedings: reversing Acera Developments Inc. v. Sterling Homes Ltd. (2009), 2009 ABQB 494, 2009 CarswellAlta 1280,
[2009] 10 W.W.R. 669, 82 C.L.R. (3d) 300, 10 Alta. L.R. (5th) 201 (Alta. Q.B.)

Counsel: P.W.K. Ridout for Respondent / Applicant
E.J. Sidnell for Appellant / Respondent

Subject: Contracts; Corporate and Commercial
Headnote
Construction law --- Construction and builders' liens — Owner — What constituting request for work
Builder and developer entered into lot purchase agreement — Builder paid deposit, with remaining purchase price to be paid
on or before completion date — It was condition precedent to lot purchase agreement in favour of developer that developer
was to register plan of subdivision — Developer failed to receive requisite municipal approval of plan of subdivision and
therefore failed to register plan of subdivision — Despite absence of subdivision approval, builder started constructing homes,
and developer actively held builder to architectural controls — In absence of registered plan of subdivision, no lots were created
and developer did not transfer any lots to builder — Builder suspended work and filed lien against lands — Developer brought
unsuccessful application to have lien declared invalid — Developer successfully appealed — Judge found that builder had no
reasonable prospect of succeeding in proving that developer was "owner" as defined in Builders' Lien Act — Builder appealed
— Appeal allowed — Developer was "owner" within meaning of subsection 1(j) of Builders' Lien Act — Developer impliedly
requested that work be performed — Developer also directly gained value of improvements and will continue to hold increase
in value to its benefit as long as it retains title to lands.
Construction law --- Construction and builders' liens — Owner — Requirement of privity and consent
Builder and developer entered into lot purchase agreement — Builder paid deposit, with remaining purchase price to be paid
on or before completion date — It was condition precedent to lot purchase agreement in favour of developer that developer
was to register plan of subdivision — Developer failed to receive requisite municipal approval of plan of subdivision and
therefore failed to register plan of subdivision — Despite absence of subdivision approval, builder started constructing homes,
and developer actively held builder to architectural controls — In absence of registered plan of subdivision, no lots were created
and developer did not transfer any lots to builder — Builder suspended work and filed lien against lands — Developer brought
unsuccessful application to have lien declared invalid — Developer successfully appealed — Judge found that builder had no
reasonable prospect of succeeding in proving that developer was "owner" as defined in Builders' Lien Act — Builder appealed
— Appeal allowed — Developer was "owner" within meaning of subsection 1(j) of Builders' Lien Act — Developer impliedly
requested that work be performed — Developer also directly gained value of improvements and will continue to hold increase
in value to its benefit as long as it retains title to lands.
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pp. 215-18; Cipriani, at p. 173; Northern Electric, at p. 769; Roboak, at pp. 203-04; Muzzo, at pp. 469-71; Orr v. Robertson
(1915), 23 D.L.R. 17 (Ont. C.A.), at p. 18.

Nor was the trial judge's reliance on Muzzo misplaced. In that case, the court was concerned with the meaning of 'owner'
under s. 1(1)(d) of the Mechanics' Lien Act, R.S.O. 1970, c. 267, a predecessor statute to the current Act. The court
considered Phoenix, Northern Electric and Cipriani and, consistent with these authorities, concluded that a request by
a person to have work performed could be inferred from all the circumstances of the case. Thus, in Muzzo, a vendor of
subdivision land was held to be an owner for the purpose of a lien claim where, following the sale transaction, the vendor
remained the registered owner of the land and retained the rights to approve building plans and to repurchase the land
on certain events.

32      It was always contemplated by Acera that the homebuilders would build on the lands prior to the subdivision being
registered. In the cross-examination on the affidavit of Fred Armistead sworn May 4, 2009 at p. 20/16-19, there is a clear and
unequivocal acknowledgment that it was contemplated by the parties that builders would be expected to build before the lots
in question were transferred:

Q. Okay. But certainly the agreement that you just read from contemplates that the builders might go onto TRC and
build prior to getting a transfer of the lots; correct?

A. Correct.

33      The cross-examination also established that in a letter from Acera's counsel to Excel Homes Limited Partnership, one
of the other homebuilders, it was conceded:

(a) that the Home Builders "worked on a collaborative basis from the time the Agreement was executed to resolve
many issues, including registration of the Plan, that would be required for conveyance of the subdivided lots to the
Builder and Other TRC Builders and completion of the TRC Project";

(b) that "during this period, building permits have been issued, houses have been constructed on the TRC site and
extensive work has been done involving virtually every aspect of the Builder's business";

(c) that "it has been customary for approval of plans of subdivision not to be obtained until after construction of show
homes has been completed and the construction of other homes started"; and

(d) "[t]hat has been the basis upon which Acera has, in good faith, proceeded with the development of the TRC
site" and "done in close collaboration and cooperation with the Builder, the Other TRC Builders and Acera's lenders,
'MCAP'."

(Cross-examination on the Affidavit of Fred Armistead sworn May 4, 2009 at p. 64/23-67/13 and p. 68/13-69/4)

34      Active participation by a liened party in the work being done can bring that liened party within the definition of "owner"
through demonstrating an implied request to do work.

35      In my opinion, by its course of conduct, Acera impliedly requested that the work be performed. Here the lien claimant
entered into an agreement with the liened party to build according to plans approved by the liened party. It is not a condition
precedent that there be a direct communication amounting to an express request between the liened party and the builder, but
something more than mere knowledge or consent must exist. The latter proposition was endorsed by Laycraft C.J.A. in Royal
Trust Corp. of Canada v. Bengert Construction Ltd., supra, at para. 24, in the following words:

In MacDonald v. MacDonald Rowe (1964) 49 M.P.R. 91 (P.E.I.S.C. in banco) Campbell, C.J. reviewed a number of cases
and in my respectful view, correctly summarized their effect. At page 98 he said:
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Analysis of the above-cited cases leads us to a reasonably clear appreciation of the concept 'request' in s. 1(j): - it must
be decided on the facts of each individual case; it does not necessarily involve a direct communication by alleged
owner to contractor; it does involve something more than mere knowledge or consent.

In ordinary language the word 'request' indicates the idea of an active or positive proposal, as contrasted with mere
passivity or acquiescence. Webster groups it as a synonym with 'ask' and 'solicit', synonyms which agree in meaning
'to seek to obtain by making one's wants or desires known'. 'Request', he says, has a suggestion of greater courtesy
and formality in the manner of asking.

See also Orr v. Robertson, [1915] O.J. No. 54 (Ont. C.A.) at para. 8.

36      In the instant case, unlike the factual underpinnings in K. & Fung Canada Ltd. v. N.V. Reykdal & Associates Ltd., 1998
ABCA 178 (Alta. C.A.), there was, in my opinion, sufficient interaction between the builder and the developer to support
the conclusion that the construction proceeded prior to subdivision at the owner's request. Indeed, the liened party who was
actively involved in the supervision of the construction was fully aware that the construction was proceeding prior to subdivision
approval. The lien claimant was contractually bound to construct improvements to a specific standard and scope. Indeed,
Acera's architectural and construction guidelines required that Acera approve the construction plans, elevations, finished grades,
finishing materials and colours, final grade slips, setbacks, foundation designs, auxiliary buildings and fencing, and landscaping.
All such plans were approved prior to construction. The construction was inspected by Acera as work progressed. In my opinion,
that is sufficient to conclude that the homes were constructed at the request of the liened party. I am comforted in that conclusion
by both the majority judgment delivered by Laskin C.J. in Northern Electric Co. v. Manufacturers Life Insurance Co. (1976),
[1977] 2 S.C.R. 762 (S.C.C.) at para. 11, and that of the dissenting opinion delivered by Martland J. at para. 45. Those excerpts
read as follows:

"Coffin J.A., who spoke for the Nova Scotia Court of Appeal, had also concluded that there was 'privity and consent' on
the respondent's part and (to quote him) 'that being so, my doubts in view of my [adverse] conclusion as to joint venture,
as to whether it can in any way be said that the work was done on behalf of or for the direct benefit of [the respondent]
under clause (ii) and (iv) of s. 1(d) are perhaps not important'. Coffin J.A. refused, however, to find that work was done at
the respondent's request, either expressly or impliedly, and I agree with my brother Martland that Coffin J.A. was wrong
in failing to make that finding." (Laskin C.J. for the majority)

. . . . .
In the present case the letter of commitment requires that Metropolitan should construct a building of a specified description
on the land in accordance with the preliminary plans and specifications in Manufacturers' possession and that the final plans
are to be approved by Manufacturers. The work was inspected by representatives of Manufacturers as it progressed. In my
opinion the work was done at the request of Manufacturers within the meaning of s. 1(d) of the Act.(Martland J. in dissent)

37      It remains, accordingly, to consider whether the work done and the material furnished by Sterling accrued to the "direct
benefit" of Acera. Acera allowed Sterling to improve its lands. In law, the improvements become attached to the land and are
owned by the owner of the freehold. Until the subdivision plan is registered Acera is prohibited from selling the lots, so it must
be taken to have invited Sterling to improve the lands "for its [Acera's] direct benefit". Acera owns the freehold, therefore it
owns the improvements, therefore it is directly benefitted. Having allowed Sterling in as a tenant-at-will it cannot argue the
improvements were done against its will, i.e. that they were "not requested". Paragraph (iv) of the definition of "owner" is
satisfied.

38      Acera has failed to transfer the lots in accordance with the lot purchase agreement. Accordingly, Sterling cannot sell
the homes to interested third parties. It follows that Acera has directly gained the value of the improvements to the lands and
will continue to hold that increase in value to its benefit as long as it retains title to the lands. In other words, were it not for
Sterling's lien, Acera would keep the benefit of the improvements. Therefore, until such time as Sterling is able to acquire title
to the homes, the direct benefit from the entirety of the work accrues to Acera.
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1998 ABCA 178
Alberta Court of Appeal

K. & Fung Canada Ltd. v. N.V. Reykdal & Associates Ltd.

1998 CarswellAlta 417, 1998 ABCA 178, [1998] 8 W.W.R. 45, 175 W.A.C. 164,
216 A.R. 164, 39 C.L.R. (2d) 14, 60 Alta. L.R. (3d) 356, 79 A.C.W.S. (3d) 677

K & Fung Canada Limited, Respondent (Applicant) and N.V. Reykdal &
Associates Ltd and 571582 Alberta Ltd., carrying on business under the firm
name and style of Wagner Electrical Contractors, Appellants (Respondents)

Bracco, Hunt, Berger JJ.A.

Heard: February 3, 1998
Judgment: May 12, 1998

Docket: Calgary Appeal 97-17305

Proceedings: affirming (1997), 36 C.L.R. (2d) 177 (Alta. Q.B.); affirming (1997), 33 C.L.R. (2d) 139 (Alta. Master)

Counsel: D.W. McGrath , for the Respondent (Applicant).
W.D. Goodfellow, Q.C. , for the Appellants (Respondents).

Subject: Corporate and Commercial
Headnote
Construction law --- Construction and builders' liens — Owner — What constituting request for work
Builders' Lien Act, R.S.A. 1980, c. B-12.

APPEAL by contractor of judgment reported at (1997), [1998] 1 W.W.R. 416, 207 A.R. 286, 52 Alta. L.R. (3d) 311, 36 C.L.R.
(2d) 177 (Alta. Q.B.) , which upheld decision of Master Laycock reported at (1997), 202 A.R. 43, 33 C.L.R. (2d) 139 (Alta.
Master) to discharge builder's lien.

Per curiam :

1      This is an appeal from the order of Prowse, J. dated July 15, 1997 upholding the decision of Master Laycock directing that
the Appellant's builders lien against the estate of the Respondent be discharged.

2      The issue is whether, in all of the circumstances of this case, the Respondent is an "owner" pursuant to s.1(g) of the Builders'
Lien Act . In particular, the question to be decided is whether the Respondent, either expressly or impliedly, requested the work
and materials which are the subject of the lien.

3      The Respondent was the registered owner of restaurant premises in Calgary. A lease agreement was entered into between
the Respondent and the operators of the restaurant, No Name Café, which provided that the tenant would upgrade the premises.
The Lessee contracted with the Appellant to effect the leasehold improvements.

4      The Appellant was not paid and filed a builders lien. The Respondent successfully applied before the learned Master to
have the lien removed from title. On appeal, Prowse, J. upheld the Master.

Analysis

5      The Builders Lien Act constitutes an abrogation of the common law in that it creates, in certain specified circumstances,
a charge upon a person's land which would not exist but for the Morguard Investments Ltd. v. Hamilton's Floor Coverings
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(1982) Ltd. (1986), 49 Alta. L.R. (2d) 88 (Alta. Q.B.) at pp. 90-91, relying upon Ace Lumber Ltd. v. Clarkson Co., [1963]
S.C.R. 110 (S.C.C.) .

6      The learned Master in Chambers and the learned Justice of the Court of Queen's Bench sitting in appeal, relied upon
Royal Trust Corp. of Canada v. Bengert Construction Ltd. (1988), 58 Alta. L.R. (2d) 97 (Alta. C.A.) at p. 102 to decide the
issue against the Appellant. To bring the Landlord within the classification of an "owner", the Appellant was required to prove
that the Respondent:

(a) had an "estate or interest" in the lands;

(b) had requested, expressly or impliedly, that the materials be furnished or that the work be done; and

(c) at least one of the remaining elements must be present: the work must have been done or materials furnished; (i) on its
credit; (ii) on its behalf; (iii) with its privity and consent; or (iv) for its direct benefit.

7      Royal Trust Corp. of Canada v. Bengert Construction Ltd. (supra ) governs the determination of whether a request,
expressed or implied, that materials be furnished or that the work be done is made out. This Court said at p. 104:

In MacDonald v. MacDonald-Rowe Woodworking Co. (1964), 49 M.P.R. 91, 39 D.L.R. (2d) 63 (P.E.I. S.C. in banco) ,
Campbell C.J. reviewed a number of cases and, in my respectful view, correctly summarized their effect. At p. 98 he said:

Analysis of the above-cited cases leads us to a reasonably clear appreciation of the concept 'request' in s.1(j): - it must
be decided on the facts of each individual case; it does not necessarily involve a direct communication by alleged
owner to contractor, it does involve something more than mere knowledge or consent.

In ordinary language the word 'request' indicates the idea of an active or positive proposal, as contrasted with mere
passivity or acquiescence. Webster groups it as a synonym with 'ask' and 'solicit', synonyms which agree in meaning
'to seek to obtain by making one's wants or desires known.' 'Request', he says, has a suggestion of greater courtesy
and formality in the manner of asking.'

The Supreme Court of Canada has considered the definition of 'owner' in similar words in other statutes in three cases
since 1976: City of Hamilton v. Cipriani, [1977] 1 S.C.R. 169, 67 D.L.R. (3d) 1, 9 N.R. 83 ; Nor. Elec. Co. v. Mfr. Ins.
Co., [1977] 2 S.C.R. 762, 79 D.L.R. (3d) 336, 18 N.S.R. (2d) 32, 12 N.R. 216 ; and Phoenix Assur. Co. v. Bird Const. Co.,
supra . None of these cases, in my opinion, stands for the proposition that contracting with a builder, of itself, brings one
within the definition of 'owner'. In all of those cases, there was an active participation by the entity eventually held to
have made a "request" and so to be within the definition of 'owner'. [Emphasis added]

8      Whether or not active participation is established is a question of fact. The learned Master held as follows:

....the applicant (sic) participation in the substantial renovations consisted of:

(a) approving concept plans and;

(b) approving the selection of paint for the exterior of the building.

The applicant did not select the general contractor, did not prepare a set of plans nor approve a set of construction plans,
did not control funding for the construction, did not provide any on-site supervision or inspection; did not receive any
participation rent, in summary there is not sufficient evidence that the landlord actively participated to the extent that the
court ought to find that the applicant made an implied request of the respondents to do work or provide materials.

9      The Lessor's written offer to lease was accepted by the Lessee on January 24, 1996. Schedule "B" provided that the premises
were accepted on an "as is" basis (A.B. 313). There were four conditions precedent (A.B. 410):
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a) Tenant is satisfied as to its ability to procure all necessary building and operating permits and licenses for use,
signage and occupation of the Premises;

b) the approval of the terms and conditions of this letter by the Board of Directors of No Name Café.

c) the approval by the Landlord of the Tenant's conceptual drawings and specifications for the finishing of the
Premises, storefront design and signage design.

d) the Tenant shall supply to the Landlord concurrently with the submission of this Offer to Lease such information,
including financial information, as the Landlord may require to satisfy itself of the financial soundness of the Lessee
and its ability to meet and continue to meet its obligations under the Lease. Should the Landlord not give its written
approval of said financial information within seven (7) business days of acceptance hereof, at the Lessor's election
this Offer to Lease shall be null and void.

10      Our review of the record reveals no overriding or palpable error on the part of the adjudicators below. There is no question
that the Landlord intended an arrangement whereby considerable control might have been exercised over tenant's improvements.
And had that intended participation materialized, it might well have satisfied the test.

11      But negotiations, as the exchange of correspondence confirms, eroded the initial requirement of $400,000 in tenant's
improvements to $187,500 which, in any event, only had to be spent by the tenant on operations or improvements at the location
of the restaurant . This erosion is evidenced by the letter from Argon Group Ltd on behalf of the Lessor dated 2 February, 1996
(A.B. 426) and that of MacKimmie Matthews on behalf of the Lessee dated 7 February, 1996 (A.B. 427).

12      The Argon Group letter confirms the Lessor's position as follows:

The Lessor requires the following to satisfy their concerns:

A. List of investors detailing existing contributions and amounts committed but not yet received.

B. Full disclosure on what trust conditions are in place on cash held by lawyer and Lessor's satisfaction of same.

C. Lessor requires verification that $200,000 cash is in place and will be irrevocably used in the premises at 6712
Macleod Trail.

D. Verification that additional financing is in place or readily available to provide a total of $400,000 for the
improvement and operations of the restaurant.

13      The Lessee's response is, in part, as follows:

....we confirm that the funds held by us in trust are subject only to the condition that they represent capital contributions
to a company to be incorporated to hold the lease and operate the subject restaurant.

14      In addition to the foregoing, there is evidence in the examinations on affidavit upon which the Master was entitled to
rely to support the conclusions that the tenant was not contractually bound to construct improvements to any standard or of
any specified scope (A.B. 230, lines 17-21) and that, in any event, the Respondent did not actively participate in the renovation
project (A.B. 145, lines 7-14). It follows that there was no "request" by the registered owner, expressed or implied, and the lien
was properly struck by the Master as confirmed in the Court of Queen's Bench.

15      For these reasons, the appeal must be dismissed.
Appeal dismissed.
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1982 CarswellAlta 48
Alberta Court of Queen's Bench

Daon Development Corp. v. Bahry's Glass Ltd.

1982 CarswellAlta 48, [1982] A.W.L.D. 329, [1982] A.J. No.
594, 14 A.C.W.S. (2d) 486, 19 Alta. L.R. (2d) 41, 48 A.R. 212

DAON DEVELOPMENT CORPORATION v. BAHRY'S GLASS LIMITED, et al.

Funduk, Master [in Chambers]

Judgment: March 11, 1982
Docket: Edmonton No. 8203-05523

Counsel: M. J. McCabe, for applicant.
J. J. M. Gill, for respondents Whitaco Industries Ltd. and Sterling Industries Ltd.
A. J. Hladyshevsky, for respondent Lazecki.

Subject: Contracts; Corporate and Commercial
Headnote
Construction Law --- Construction and builders' liens — Owner — Leasehold situations
Mechanics liens — The owner — "Owner" defined — Landlord requiring tenant to make improvements and receiving
participation rent — Bona fide issue as to whether landlord requested work and obtained benefit.
Mechanics liens — The owner — Request — Landlord — Lease stipulating specific improvements — Bona fide issue as to
whether landlord requested work.
Applicant applied under s. 35(1)(b) of the Builders' Lien Act to have various builders liens registered by respondents cancelled.
Applicant was the owner of property on which a shopping centre had been built. The liens had been generated by tenants of
the shopping centre who requested certain work to be done on the leased premises. In each case, either the contractor or sub-
contractor was not paid and had registered a builders lien against the fee simple. Applicant submitted that it was not an "owner"
within the meaning of s. 1(g) of the Act since it had neither requested that the work be done or received a direct benefit from it.
Held:
Application dismissed.
Part of the affidavit in support of the application was inadmissible because it contained information not stated to be on either
knowledge or belief. In any event, information on belief only could not be admitted as this was not an interlocutory matter.
The registrations were not cancelled as the applicant had not met the burden imposed on it of establishing that the liens were not
valid. The leases between the applicant and the tenants who generated the liens required the tenants to construct improvements
to the demised premises. That requirement raised a bona fide issue as to whether there was an implied request by the applicant
that the work be done. There was also a bona fide issue as to whether the work was done for the direct benefit of the applicant
since the applicant was to receive participation rent according to an agreed formula.
It was not appropriate to direct the trial of an issue. The registration of the liens would remain and the respondents had a statutory
time limit within which proceedings could be commenced which the court could not shorten under the guise of directing a
trial of an issue.

Application for cancellation of various builders liens.

Funduk Master:

1      This is an application by the applicant under s. 35(1)(b) of the Builders' Lien Act, R.S.A. 1980, c. B-12, to have the
registrations of various builders' liens registered by the respondents cancelled.
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2      The application in regard to the respondents Bahry's Glass Limited, Radan Heating & Ventilation Ltd. and Brenet
Commercial Contractors Limited is adjourned sine die at the request of counsel for the applicant.

3      From this point on, any references to the respondents will be only to those respondents whose liens are being dealt with
in these reasons.

4      In support of the application is an affidavit by one William Richards, who states he is employed by the applicant as the
manager of the shopping centre which is on the land in question.

5      With the consent of counsel for the respondents counsel for the applicant placed in evidence an offer to lease and a lease,
which the applicant uses for all the tenants in the shopping centre. The offer to lease and the lease placed in evidence are those
with one of the tenants, through whom one of the liens arose. It is admitted that there would be the identical type of documents,
as to substance, with each tenant in the shopping centre, including those tenants through whom the liens arose.

6      In addition to the evidence presented by the applicant is an affidavit on behalf of the respondent Whitaco Industries Ltd.
("Whitaco"), an affidavit on behalf of the respondent Sterling Electric Ltd. ("Sterling"), and an affidavit by the respondent Tim
Lazecki.

7      The basic facts do not appear to be in dispute. It is the conclusion to be drawn from those facts which generates the issue.
Basically, the issue is that considered by D. C. McDonald J. in Suss Woodcraft Ltd. v. Abbey Glen Property Corp., [1975] 5
W.W.R. 57 (Alta.), except that the applicant denies it expressly or impliedly requested the work to be done. The basic facts
are as follows:

8      The applicant is the registered owner of the land against which the liens are registered. The liens, which were not placed in
evidence, are at least against the fee simple of the applicant, according to the abstracts of title in evidence. That should probably
be self-evident from the fact of this application itself. There is no evidence whether the liens are also registered against any
leasehold interests of the tenants who generated the liens. In any event, for the purpose of this application that is irrelevant.

9      One of the tenants in the shopping centre is Betty Shops Ltd. It contracted with T. Bullock Co. Ltd. to do certain work to
the premises being leased. Whitaco was a subcontractor to Bullock. Whitaco was not paid by Bullock, which is now apparently
in bankruptcy. Whitaco registered a builders' lien against the fee simple.

10      Another tenant in the shopping centre is May Co. Ltd. It also contracted with Bullock to do certain work to the premises
being leased. Sterling was a subcontractor to Bullock. Sterling was not paid by Bullock for all of its services. Sterling registered
a builders' lien against the fee simple for the balance owing to it.

11      Another tenant in the shopping centre in Cleanitizing Sales and Equipment (Western Canada) Ltd. It contracted with
Lazecki to do certain work to the premises being leased. Lazecki was not paid for all his services. He registered a builders' lien
against the fee simple for the balance owing to him.

12      No appearance was entered by Blanchett Decorators Ltd. and no evidence was presented by it. Richards, in his affidavit,
indicates this lien also arose through Bullock. He does not indicate which tenant was involved. In any event, counsel for the
applicant makes nothing of the non-appearance of Blanchett and it would appear to be in the same boat as Whitaco and Sterling
in regard to the issue before me, regardless of which tenant was involved.

13      The position of the applicant is two-fold:

14      1. That none of the lien claimants served it with a notice pursuant to s. 12 of the Act, and

15      2. That on the facts it is not an owner as defined in s. 1(g) of the Act.

16      The position of the respondents is:
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17      1. That on the facts the applicant is an owner as defined in s. 1(g) of the Act, and

18      2. Alternatively, that there was notice given (although this was not seriously argued).

19      The main issue is whether the applicant is an owner. Most of the evidence and most of the submissions were in regard
to this issue. Richards, in his affidavit, deposes in part:

10. THAT Daon did not hire T. Bulloch Company Ltd., ... or Cleanitizing Sales & Equipment (Western Canada) Ltd. to
perform services or supply materials on the lands and did not hire or employ any of them in any manner.

11. THAT T. Bulloch Company Ltd., ... and Cleanitizing Sales & Equipment (Western Canada) Ltd. have not done work
for or supplied materials to Daon in respect of the lands.

12. THAT any work done on the lands by Bulloch was done at the request of tenants in the Mall, and not at the request of
Daon, in respect of those tenants' fixtures and Daon has not agreed to pay for or be liable for any work done by Bulloch
and Daon does not owe Bulloch any sum of money for the work done by Bulloch.

13. THAT any work done on the lands for ... Cleanitizing Sales & Equipment (Western Canada) Ltd. was done for them
as tenants in the mall and not at the request of Daon, in respect of tenant fixtures and Daon has not agreed to pay for or
be liable for any work done for or requested by any of the tenants including ... Cleanitizing Sales & Equipment (Western
Canada) Ltd.

14. THAT Bud Leonard, an employee of Daon, is the Tenant Co-ordinator for the Heritage Mall and I am informed by
him that he received blue prints and architectural designs provided to him by or on behalf of various tenants to ensure
compliance with Daon specifications but in no way represented to anyone the work being done by Bulloch or any of the
lienholders was being done for Daon.

20      Two observations on Richards' evidence are appropriate. First, he states the work done was not done at the request of the
applicant. If by that he merely means the applicant did not expressly request of the lien claimants that they do the work, that
is one thing. If, however, he is stating that the applicant did not impliedly request of the lien claimants that they do the work
that is another matter. That is a finding of fact for the court to make from the evidence before it. The lien claimants' position
is that the applicant impliedly requested the work because of the terms of the offer to lease and the lease with each tenant. In
other words, the Suss Woodcraft, supra, type of situation.

21      Second, para. 14 of the affidavit is information. Not only is it information but it is information with no belief. Section 50 of
the Act makes the rules of court applicable except where inconsistent with the Act or regulations. Rule 305 mandates affidavits
being confined to statements of facts within the knowledge of the affiant, with an exception in the case of interlocutory motions
where statements as to the belief of the affiant, with the source and grounds thereof, may be admitted.

22      I do not consider an application under s. 35(1)(b) of the Act to be an interlocutory motion. If the applicant is successful on
this application, the respondents' liens will be found to be invalid. That is hardly an interlocutory matter. In any event, para. 14
is not a statement of belief. Even if the present application is an interlocutory motion para. 14, not being a statement of belief,
cannot come under R. 305(3). The consequence is that para. 14 must be ignored as it is inadmissible.

23      I will deal with the issue of whether the applicant may be an owner first.

24      Section 4 of the Act provides, in part, that a person who does any work in respect of an improvement or furnishes any
material in respect of an improvement for an owner has a lien on the estate or interest of the owner in the land in respect of
which the improvement is made.

25      Section 1(g) defines "owner" as meaning:
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(g) ... a person having an estate or interest in land at whose request, express or implied, and

(i) on whose credit,

(ii) on whose behalf,

(iii) with whose privity and consent, or

(iv) for whose direct benefit,

work is done on or material is furnished for an improvement to the land and includes all persons claiming under him whose
rights are acquired after the commencement of the work or the furnishing of the material;

26      In order for the respondents to successfully maintain their liens against the fee simple they will have to prove:

27      (a) That the work was done at the request of the applicant, and

28      (b) At least one of the four clauses in the definition.

29      It is not sufficient for the respondents to merely bring themselves within one of the four clauses. The definition, which
is an exclusive definition, requires two conjunctive elements to be operational. The respondents must first show that the work
was done at the request, express or implied, of the applicant. If they cannot show that, the liens cannot be maintained.

30      In Suss Woodcraft, supra, it was admitted by the owner of the fee simple that there was an implied request that the work
be done. The only issue before the court there was whether at least one of the four clauses also existed.

31      Although Suss Woodcraft may not be of direct assistance in determining whether here there was a request by the applicant,
it is of indirect assistance by approving Nor. Elec. Co. v. Metro. Projects Ltd., 39 D.L.R. (3d) 761, reversed (sub nom. Nor. Elec.
Co. v. Mfrs. Life Ins. Co.) 10 N.S.R. (2d) 97, 53 D.L.R. (2d) 303, which was reversed [1977] 2 S.C.R. 762, 18 N.S.R. (2d) 32,
79 D.L.R. (3d) 336, 12 N.R. 216, which was upheld by the Supreme Court of Canada.

32      Before referring to some of the decisions cited it is necessary to refer to the offer to lease and the lease.

33      The offer to lease is a printed standard form document prepared by the Applicant. Under it the offeror is the proposed
tenant, not the applicant. It starts off, after identifying the parties, as follows:

This Offer to Lease is made by the Tenant and The Co-Covenantor on the terms and conditions herein set forth.

Acceptance of this Offer to Lease by the Landlord will constitute a binding agreement and contract between the parties.

The co-covenantor is a guarantor. That has no relevance to this application.

34      The offer then goes on to describe the demised premises as being so many square feet in accordance with a red outlining
on an attached location plan. The location plan is the usual floor plan of the total building, showing various premises by outline.

35      The offer identifies what the demised premises shall be used for. I will refer to this later.

36      The offer further states:

9. Construction and Completion of Premises

The Premises shall be constructed in accordance with Schedule C attached hereto. The Landlord will be responsible for
work described as "Landlord's Work" in Schedule C and the Tenant will be responsible for all the work required by the
Tenant or necessary to complete the Premises for occupancy, including the work described as "Tenants Work" in Schedule
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C. All such work shall be designed, approved, performed and completed in strict compliance with the provisions of both
Schedule C and the design criteria to be provided by the Landlord to the Tenant and it is agreed that the Fixturing Period
hereinafter stated is sufficient to permit the Tenant to complete the work to be performed by the Tenant.

The Landlord shall give the Tenant ten (10) days prior notice that the Premises are or will be ready for occupancy by the
Tenant for the purpose of carrying out the Tenants Work and shall provide the Tenant with a period of thirty (30) days
(the Fixture Period) in which to complete such Tenant's Work. By commencing the Tenant's Work in the Premises, the
Tenant shall subject to Section 1 hereof be deemed to have accepted the Premises and all work done in the Premises by
the Landlord.

10. Tenants's Obligations

If the Tenant fails or omits to make timely submission to the Landlord of any plans or specifications or fails in submitting
information or in giving necessary authorization or fails to perform or complete or delays in performing or completing the
Tenant's Work or in any manner delays or interferes with the performance of the Landlord's Work the Landlord may, in
addition to any other rightful remedy, pursue any of the following remedies as it may in its sole discretion think fit.

(a) The Landlord may give the Tenant five (5) days notice in writing that is some specific failure, omission, or delay is
not cured by the date therein stated this Offer to Lease and any resulting lease may at the Landlord's option be forthwith
cancelled and terminated by the Landlord but without prejudice to the Landlord's other rights.

(b) The Landlord may after written notice of its intention so to do proceed on behalf of the Tenant at the Tenant's sole cost
and expense including expense for such overtime as the Architect may deem necessary with the completion of the Tenant's
Work and such performance by the Landlord shall have the same effect hereunder as if the Tenant's Work had been carried
out by the Tenant. The Tenant shall pay interest on any funds expended by the Landlord hereunder at two percent (2%)
per month on such funds from the date such funds were expended.

11. Cash Payment to Tenant

To induce the Tenant to enter into the Lease the Landlord shall pay to the Tenant in cash an amount equal to $5.00 per
square foot of Floor Area of the Premises, payable as provided in Schedule C unless the Tenant is in default hereunder
or under the Lease ...

14. Execution of Lease

The Tenant agrees to execute the Lease on the Landlord's standard form attached hereto as Schedule E incorporating the
terms hereof within sixty (60) days of receiving it, failing which the Landlord at its sole option, may consider this Offer to
Lease as repudiated without prejudice to the Landlord's other rights. The Tenant shall not permitted to open the Premises
for business before having executed the Lease without the written consent of the Landlord. Such consent, if given, shall be
without prejudice to the Landlord's right to require the Tenant to execute the Lease and the Landlord's other rights. If the
Tenant is permitted to open the Premises for business before having executed the Lease, then, notwithstanding anything
contained herein or in the Lease, until such time as the Tenant executes the Lease the Landlord shall be entitled to withdraw
its acceptance of this Offer to Lease and declare the agreement between the parties arising from its acceptance terminated
and to terminate the tenancy of the Tenant upon one (1) months notice whereupon the Tenant shall vacate and deliver up
possession of the Premises.

37      Schedule C to the Offer provides in part:

The Landlord shall provide a basic building and the Premises finished to the extent set out below and will carry out such
work with all due diligence. It is understood that some of the Landlord's Work can only be undertaken contemporaneously
with or subsequent to work done by the Tenant and that certain work, including correction of deficiencies, may be
undertaken or completed subsequent to the Commencement Date of the Lease executed betwen the parties ...
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The Tenant will at its expense and subject to the provision of this Schedule C provide, furnish and install within the Premises
all furnishings, fixturing, architectural, electrical and mechanical work in addition to the Landlord's Work described herein
to complete the construction of the Premises in accordance with the approved Tenant's plans and specifications and to
equip the Premises ready for occupation including, but not limited to the following ...

38      The lease provides for the payment to the applicant of a minimum rent of so much a square foot. In addition, the tenant
is required to pay a "percentage rent" based upon a formula containing the gross sales of the tenant. The tenant is required to
furnish the applicant an audited gross sales statement once a year. The applicant has the right to inspect the sales and other
records of the tenant.

39      Section 14.03 of the lease provides:

14.03 Removal of Fixtures

(a) So long as the Tenant is not in default hereunder at the expiration of the Term, the Tenant shall then have the right to
remove its trade fixtures from the Premises but shall make good any damage caused to the Premises resulting from the
installation or removal thereof: provided that all alterations, additions, and improvements constructed and installed in the
Premises and attached in any manner to the floors, walls or ceiling, including any floor covering and light fixtures, are
hereby deemed not to be trade fixtures and shall remain upon and be surrendered with the Premises, except to the extent
the Landlord requires removal thereof pursuant to Section 14.03(d).

(b) If the Tenant fails to remove its trade fixtures and restore the Premises as aforesaid, all such trade fixtures shall become
the property of the Landlord except to the extent that the Landlord continues to require removal thereof pursuant to Section
14.03(d).

(c) Should the Tenant abandon the Premises or should this Lease be terminated before the proper expiration of the Term
due to a default on the part of the Tenant then in such event as of the moment of default by the Tenant, all trade fixtures and
furnishings of the Tenant (whether or not attached in any manner to the Premises) shall except to the extent the Landlord
requires the removal thereof pursuant to Section 14.03(d) become and be deemed to be the property of the Landlord,
without indemnity to the Tenant and as additional liquidated damages in respect of such default but without prejudice to
any other right or remedy of the Landlord.

(d) Notwithstanding that any trade fixtures, furnishings, alterations, additions, improvements or fixtures are or may become
the property of the Landlord, the Tenant shall forthwith remove all or part of the same and shall make good any damage
caused to the Premises resulting from the installation or removal thereof, all at the Tenant's expense, should the Landlord
so require by notice to the Tenant.

(e) If the Tenant, after receipt of a notice from the Landlord pursuant to Section 14.03(d) fails to promptly remove any trade
fixtures, furnishings, alterations, additions, improvements and fixtures in accordance with such notice, then the Landlord
may enter into the Premises and remove therefrom all or part of such trade fixtures furnishings, alterations, additions,
improvements and fixtures without any liability and at the expense of the Tenant which expense shall forthwith be paid
by the Tenant to the Landlord.

40      The lease is subject to forfeiture for various reasons. There are the usual reasons such as default in payment of any money,
execution or attachment of the leasehold interest, execution or, attachment of the tenants chattels, the issuance of any writs of
execution against the tenant, the insolvency or bankruptcy of the tenant, a winding up, dissolution or liquidation proceedings
and if a receiver is appointed. In addition, the lease provides:

18.01 Default

If and whenever ...
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(c) the Tenant shall fail to commence diligently pursue and complete the Tenant's work to be performed pursuant to any
agreement to lease pertaining to the Premises or other agreement signed by the parties or fail to open for business when
required by Section 3.02 or vacate or abandon the Premises, or fail or cease to operate pursuant to Section 11.04 or otherwise
cease to conduct business from the Premises, or use or permit or suffer the use of the Premises for any purpose other than
as set forth in Section 1.01(h) or fail to remedy or rectify an act or omission pursuant to Section 10.03, or if an audit should
disclose an understatement of Gross Sales by more than three percent (3%) pursuant to Section 12.03(d) or make a bulk
sale of its goods and assets which has not been consented to by the Landlord in accordance with Section 16.04 or move
or commence attempt or threaten to move its goods, chattels and equipment out of the Premises other than in the routine
course of its business: or ... then, and in each of such cases, and at the option of the Landlord, this Lease may be terminated
and the Term shall then immediately become forfeited and void and the Landlord may without notice or any form of legal
process whatever forthwith re-enter the Premises or any part thereof and in the name of the whole repossess and enjoy the
same as of its former estate anything contained herein or in any statute or law to the contrary notwithstanding.

41      The lease also provides that the tenant shall not make any alterations, additions or improvements including trade fixtures,
exterior signs, floor covering, interior or exterior lighting, plumbing fixtures, shades, awnings, exterior decorations, and changes
without the applicant's written approval.

Request of Owner

42      Counsel for the applicant submits that mere knowledge by the owner of a fee simple that a tenant is having work done
to the demised premises is insufficient to found a lien against the fee simple: Hillcrest Contractors Ltd. v. McDonald (1977), 2
Alta. L.R. (2d) 273, 5 A.R. 554 (M.C.). In that decision Hyndman, Master, states at pp. 275-76:

From this it is clear that the person whose interest is sought to be charged, in this case the defendant Hellenic, must have,
firstly, requested that the work he done or materials furnished for the improvements to the premises and secondly, in
addition must fall within one or more of the matters raised in subparas. (i) to (iv) [Builders' Lien Act, R.S.A. 1970, c.
35, s. 2(1)(g)]. While Gardener and Hellenic did not object to the plans for the installations proposed by Nautilus and its
contractor, I find it difficult to conclude on the evidence that Hellenic in any way "requested" expressly or impliedly that
the work be done. Undoubtedly Gardener well knew the work was to be done and that it was in progress, but surely this
knowledge is not to be converted into a request. In this sense the case at bar differs from the situation prevailing in Suss
Woodcraft v. Abbey Glen Property Corp. [supra], and in Sandon Const. Ltd. v. Cafik, [1973] 2 O.R. 553, 24 D.L.R. (3d)
609 (C.A.). In both of these cases there was found to have been a "request" by the landlords in question in that the tenants
were required by the landlords to undertake certain fairly clearly defined improvements. Likewise the case at bar may be
distinguished from the Ontario case of Marshall Brick Co. v. Irving (1916), 35 O.L.R. 542, 28 D.L.R. 464, affirmed (sub.
nom. John A. Marshall Brick Co. v. York Farmers Colonization Co.) 54 S.C.R. 569, 36 D.L.R. 420. In the Marshall case
it was a term of sale that the defendant must build upon the lands according to certain plans and specifications within a
defined period and that the plaintiff would advance money to help pay for the construction. Likewise, Orr v. Robertson
(1915), 34 O.L.R. 147, 23 D.L.R. 17 (C.A.), may be distinguished. (The italics are mine.)

43      See also Beyersbergen Const. Ltd. v. Edmonton Centre Ltd. (1977), 4 Alta. L.R. (2d) 8, 78 D.L.R. (3d) 122, 5 A.R. 76
(T.D.), and Norda Woodwork & Interiors Ltd. v. Scotia Centre Ltd., [1980] 3 W.W.R. 748, 109 D.L.R. (3d) 736, 27 A.R. 605
(Q.B.), where the question of knowledge by the fee simple owner is discussed in the context of s. 12 of the Act. Counsel for the
applicant relies on these two decisions, in addition to Hillcrest Contractors, supra. I am not at all certain that two can be literally
applied to a s. 1(g) issue, as both decisions dealt with the interpretation of s. 12. However that may be, Hillcrest Contractors is
on point and I agree with it. In any event, counsel for the respondents do not suggest that knowledge alone by the fee simple
owner makes it an "owner" as defined in s. 1(g).

44      Counsel for the applicant also submits that because the applicant must approve any work to be done by a tenant that does
not make the applicant an owner under s. 1(g): Sandon Const. Ltd. v. Cafik, supra. Here too, there is no disagreement. Counsel
for the respondents do not suggest that the requirement for approval makes the applicant an owner as defined in s. 1(g).
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45      The position of counsel for the respondents is simple. They submit that, under the terms of the offer to lease and the
lease, the applicant requires the tenant to construct improvements to the demised premises and that requirement is a request
by the applicant within the context of s. 1(g).

46      In my view, the two documents do impose the requirement upon a tenant to construct the improvements. Counsel for
the applicant submits that it does not require a tenant to construct a particular type of shop, but merely to construct. I do not
see how that advances the applicant's position.

47      The building is a shopping centre. The applicant is not interested in merely renting out floor space in a shell or basic
building. It wants shops constructed in the building and businesses being carried on in those shops. It requires the tenant to
construct a shop on the floor space leased to that tenant. It requires the tenant to carry on a particular type of business. The
applicant has a substantial vested interest in ensuring that a tenant constructs a shop and carries on a business. In layman's
terms, the applicant has a piece of the action. Unimproved floor space does not draw customers to a shopping centre. Without
customers there would not even be a minimum rent for long.

48      In my view, the tenant is required to construct a shop and is required to carry on a particular type of business in it. In
order to draw customers to a shopping centre there must be a mix of shops. The applicant does require each tenant to carry on
a particular type of business and no other. I do not understand the submissions of counsel for the applicant on this point. The
documents clearly specify a particular type of business which the tenant is to carry on. In any event, the tenant is required to
construct. One need go no further than that.

49      In Suss Woodcraft D. C. McDonald J. refers to Nor. Elec. Co., both supra. On appeal, O Hearn Co. Ct. J. was reversed.
However, on further appeal O Hearn Co. Ct. J. was upheld.

50      Martland J. states at p. 52:

The lessee's covenants included the following commitment by Metropolitan:

The lessee shall construct and completely equip with all due diligence without cost or expense to the Lessor a Six
Storey (6), one hundred and twenty-five (125) suite apartment building on the demised lands ... Construction of the
said apartment building is to commence on or before the 1st day of June, A.D., 1969, and the said building shall be
substantially completed and ready for use and occupancy on or before the 1st day of April A.D., 1970, subject to
delays due to Acts of God, strikes, lockouts, unavailability of materials or labour or other causes beyond the reasonable
control of the Lessee.

51      Martland J. later refers to the definition of owner under the Nova Scotia statute [Mechanics' Lien Act, R.S.N.S. 1967, c.
178], which is virtually identical to the definition in the Alberta Act, and goes on at pp. 57-58:

Most of the argument before us was directed to the question as to whether, on the facts of this case, Manufacturers fell
within that definition. It seems clear that Manufacturers had an "estate or interest in the land" because it was the owner
in fee simple of the land. The next question is as to whether the materials were furnished at its "request". The Appeal
Division held that they were not so furnished. In so finding, the Appeal Division based its decision upon the judgment of
the Court of Appeal for Manitoba in Nor. Elec. Co. Ltd. v. Frank Warkentin Elec. Ltd. (1972), 27 D.L.R. (3d) 519. Counsel
for Northern points out, however, that the meaning of the word "request" in the definition of the word "owner" was not
considered in that case. He relies upon the judgment of Riddell J., speaking for the Court in Orr v. Robertson [supra]. In
that case the defendant Tyrrell, the lessee of certain land, sublet it to the defendant Hyland. The latter agreed to build on the
land according to plans to be approved by the former. Hyland entered into a contract with the plaintiff to do the building.
The plaintiff claimed a lien against Tyrrell's interest in the land. At p. 148, Riddell, J., said:

While, to render the interest of an owner liable, the building etc. must have been at his request, express or implied,
there is no need that this request be made or expressed to the contractor — if the owner request another to build etc.,
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and that other proceeds to build, by himself or by an independent contractor or in whatever manner, the building
being in pursuance of the request, the statute is satisfied. The taking of a contract from Hyland to build is a request
within the meaning of the statute.

Orr v. Robertson was cited with approval by Davies, J., in his dissenting reasons in Marshall Brick Co. v. York Farmers
Colonization Co. [supra] and appears to have been accepted by Anglin, J., as he then was, who was one of the majority
judges in that case, although he points out that Riddell, J., in his judgment in the Appellate Division in the Marshall case,
found that there had been no request made. Riddell, J., in the Marshall case states that it was not intended in the Orr case
to lay down any general rule and stresses that each case must depend upon its own facts.

In the present case the letter of commitment requires that Metropolitan should construct a building of a specified description
on the land in accordance with the preliminary plans and specifications in Manufacturers' possession and that the final
plans are to be approved by Manufacturers. The work was inspected by representatives of Manufacturers as it progressed.
In my opinion the work was done at the request of Manufacturers within the meaning of s. 1(d) of the Act.

52      Although Martland J. dissented, the dissent was based on other grounds. The majority agreed with Martland J. that the
owner of the fee simple was an owner as defined. Laskin C.J.C., in delivering the judgment of the majority, states at pp. 42-43:

It is my brother Martland's conclusion that on the facts herein the respondent is an "owner" as that term follows: ...

That conclusion is based on the view that under the arrangement with Metropolitan, by which the respondent obtained an
estate or interest in the land upon which the apartment building was constructed, the work of construction was done at its
request and with its privity and consent. I agree with this assessment so far as it goes.

53      Nor. Elec. Co. Ltd., supra, was followed recently by the Ontario Court of Appeal in Bird Const. Co. Ltd. v. Ownix Dev.
Ltd. (1980), 20 R.P.R. 196, 125 D.L.R. (3d) 680. Weatherston J.A., speaking for the court, indicates that it is not necessary for
a "request" that there be direct dealing between the lien claimant and the person whose interest is sought to be charged.

54      In my view, on the evidence before me, there is a bona fide issue whether the applicant requested the various work to
be done. For the purpose of the present application I cannot conclude, on a balance of probabilities, that the applicant did not
request the various work to be done.

Direct Benefit

55      Counsel for the respondents submit that the work was done for the direct benefit of the applicant. The direct benefits
are of a like nature to those in Suss Woodcraft, supra. Counsel for the applicant submits Suss Woodcraft is dicta on this point.
I do not agree.

56      Counsel for the applicant also submits that the work done is not a benefit because it is uncertain what will happen in the
future. By that I take it he means what will "fall in" to the applicant upon the expiry or termination of the lease is uncertain.
There is no uncertainty. The documents dictate what the applicant will receive. Whether the applicant receives participation
rent depends on the volume of business of the tenants.

57      The right to receive participation rent according to an agreed upon formula is a benefit. Suss Woodcraft is very clear
on that point.

58      In my view, on the evidence before me, there is a bona fide issue whether the various work was done for the direct benefit
of the applicant. For the purpose of this application I cannot conclude, on a balance of probabilities, that the work was not done
for the direct benefit of the applicant.

Section 12

59      I do not find it necessary to consider the submissions on this section.
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60      Counsel for the applicant also submitted that the payment the applicant makes to a tenant under para. 11 of the offer to
lease is to assist the tenant in the cost of improvements. Assuming that to be the case I do not see how it assists the applicant.
If that assists anyone it assists the respondents. In essence, the submission sounds like a plea that the applicant has already paid
towards the cost of improvements and should not have to do so again. The simple fact is, if the liens do attach to the fee simple
the applicant may have to pay twice. In such a case the applicant is not without recourse. Article 17.04 of the lease provides:

The Tenant will, immediately upon demand by the Landlord, remove or cause to be removed and thereafter institute and
diligently prosecute any action pertinent thereto any builders or other lien or claim of lien noted or filed against or otherwise
constituting an encumbrance on any title of the Landlord. Without limiting the foregoing obligations of the Tenant, the
Landlord may cause the same to be removed in which case the Tenant shall pay to the Landlord as Additional Rent the
cost thereof, including the Landlord's complete legal costs.

Conclusion

61      The application to have the registration of the liens discharged is dismissed.

62      I must emphasize what my decision does not stand for. I do not decide that the liens are valid. I merely decide that, on
this application, the applicant has not met the burden imposed on it of establishing that the liens are not valid.

63      The respondents will still have to establish, in whatever form, the validity of their liens. That is another matter.

64      Counsel for the applicant also submitted that, should I not find the liens to be invalid, a trial of an issue be then directed.

65      In my view, it would not be appropriate to direct a trial of an issue on an unsuccessful application under s. 35(1)(b),
assuming the court would have jurisdiction to do so.

66      On an application under s. 35(1)(b) the applicant is either successful or unsuccessful. If successful, the registrations of
the liens against the land are cancelled. If unsuccessful, the registrations of the liens against the land remain.

67      If a lien is registered against the land the lien claimant has a statutory time period to commence proceedings on the lien:
s. 32. If the registration of a lien remains against the land the court should not, and possibly cannot, shorten the time period
given by the Act to commence proceedings, under the guise of directing a trial of an issue.

68      Where the registration of a lien against the land is cancelled as, for example, on an application under s. 35(1)(a), the
court can and should direct the trial of an issue: Driden Indust. Ltd. v. Sieber, [1974] 3 W.W.R. 368, 44 D.L.R. (3d) 629 (Alta.
C.A.). That, however, is because s. 32 does not apply where the registration of a lien against the land is cancelled. Because there
is then no limitation period the court directs the trial of an issue to prevent the matter remaining in limbo. Driden fills a void
when s. 35(1)(a) is utilized. There is no void if the registration of a lien remains against the land. Section 32 still applies. That
is clear from Driden where McDermid J.A. states, at p. 371:

Turning to s. 32, I think this must be interpreted as applying to liens which still are registered and not to a lien the registration
of which has been cancelled by the court pursuant to s. 35. If this is not the interpretation, then the requirement that a lis
pendens be filed would be quite contrary to the whole purpose of s. 35, i.e., to remove a registered lien so that the land
may be dealt with.

69      To direct a trial of an issue on an unsuccessful application under s. 35(1)(b) would be to shorten the time the Act gives
to the lien claimant. Time limits imposed by statute cannot be varied by the court unless the statute itself so allows: Re Milstein
and Ont. College of Pharmacy (1976), 13 O.R. (2d) 700, 72 D.L.R. (3d) 201, affirmed in part 20 O.R. (2d) 283, 87 D.L.R.
(3d) 392, 2 L. Med. Q. 297 (C.A.); Can. Pittsburgh Indust. v. I.R.B. (Alta.) (1977), 3 Alta. L.R. (2d) 162, 77 D.L.R. (3d) 581,
(sub nom. Re Can. Pittsburgh Indust. and B.S.O.I.W., Loc. 725) 5 A.R. 407 (T.D.); B.P. Exploration Can. Ltd. v. Hagerman
(1978), 6 Alta. L.R. (2d) 100 (D.C.); Stringer v. Nyman, [1956] O.W.N. 182, 1 D.L.R. (2d) 474 (Ont. C.A.); Maher v. Sheridan,
[1966] 2 O.R. 284, 56 D.L.R. (2d) 592 (C.A.). Where s. 32 applies, the Act does not give the court jurisdiction to shorten the
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time specified, either directly or indirectly. An owner cannot utilize s. 35(1)(b), innocently or otherwise, to shorten the time
period given by s. 32. I do not suggest the applicant had any such intent in mind. The submission to direct a trial of an issue
was merely incidental to the main application.

70      Counsel for the applicant has cited a number of decisions, all of which I have read.
Application dismissed.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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1984 CarswellOnt 592
Supreme Court of Canada

Bird Construction Co. v. Ownix Developments Ltd.

1984 CarswellOnt 592, 1984 CarswellOnt 805, [1984] 2 S.C.R. 199, [1984] A.C.S. No. 39, [1984] S.C.J.
No. 39, 11 D.L.R. (4th) 1, 27 A.C.W.S. (2d) 307, 33 R.P.R. 221, 54 N.R. 109, 5 O.A.C. 109, J.E. 84-812

PHOENIX ASSURANCE CO. OF CAN. et al. v. BIRD CONSTRUCTION
CO. et al.; YARWOOD v. OWNIX DEVELOPMENTS LTD. et al.

Laskin C.J.C. * , Estey, MacIntyre, Chouinard and Wilson JJ.

Heard: June 15, 1983
Judgment: September 17, 1984

Counsel: John M. Roland, Q.C., and Brian Morgan, for appellants.
D.K. Laidlaw, Q.C., and Joseph J. Colangelo, for respondents.

Subject: Contracts; Corporate and Commercial; Property
Headnote
Construction Law --- Construction and builders' liens — Owner
Mechanics' liens — "Owners" — Development agreement between development company and tenant — Construction under
control of development company but ultimate control and reversion of ownership lying with tenant — Liens claimed by
contractor on insolvency of development company — Tenants "owners" within meaning of Mechanics' Lien Act, R.S.O. 1980,
c. 261, and their estates lienable.
In order to establish a head office building in Toronto, PUK and its wholly-owned subsidiary, PCDA, entered into a development
agreement with O. O owned vacant land but was unable to finance the project, and entered into a series of transactions in which
O would sell the vacant land to PCDA and receive back a ground lease on substantial completion of the building. O would then
mortgage its lease-hold interest to a trust company to secure a loan for the construction costs and would grant PUK a "credit
lease" with the rent being equal to the amount necessary to retire O's mortgage. This sublease was to be assigned to the trust
company as further security for the mortgage. PUK was to grant a sublease back to O with the rent being equal to the payments
under the credit lease plus a share in the building's profit. O was to lease space in part of the building to PCDA and to lease
the remainder to other tenants. Once the mortgage was repaid and the various leases between PUK and O expired, the land and
building were to be owned by PCDA free of all encumbrances.
The parties agreed that the building was substantially completed on April 30, 1974, and all of the conveyances and leases required
by the development agreement were delivered then. The actual construction was done by B pursuant to a contract with O.
O became insolvent and lien claims were registered by B against the interests of PUK, PCDA and the mortgagee for money
owing for completing the building, leasehold improvements for PCDA and leasehold improvements for other tenants.
The Master found a valid lien against the interest of O only. The Divisional Court allowed an appeal and awarded B a lien
against the interests of PUK and PCDA in respect of all three items claimed by B. The Court of Appeal struck out the claim
relating to leasehold improvements of other tenants but otherwise affirmed the decision of the Divisional Court. PUK and PCDA
appealed and B cross-appealed.
Held:
The appeal and cross-appeal should be dismissed.
B was entitled to a lien against the interests of PUK and PCDA if they were "owners" within the meaning of the Mechanics'
Lien Act (Ontario), s. 1 (1)(d) and money was "justly owing" by them under s. 5 of the Act. In order for PUK or PCDA to
qualify as an "owner" it had to be found that (a) they had an estate or interest in the land, (b) they requested the work to be
performed by B and (c) such work was done on the credit or on behalf, or with the privity or consent or for the direct benefit
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registration of the liens. However, as near as can be determined from the record, the charge in the mortgage seizes upon the
leasehold interests of the mortgagor O (excluding, of course, the ground lease), that is, in the credit lease and the "sublease"
from PUK to O. All of these leases are dependent upon the ground lease which vanished on the bankruptcy of O. The space
leases are expressly kept alive notwithstanding the intervening bankruptcy of O by a provision in the ground lease. Thus the
leases, in respect of which improvements were made by Bird on orders of O which in turn contracted with the space tenants for
their installation, continued in effect upon the reversion of lands and buildings to PCDA. If these improvements then had value,
PCDA was the beneficiary who succeeded to it, but there is no such evidence in the record. To this aspect I will return later.

16      The ground lease expressly provides that any mortgage granted by O will "be subject and subordinate to ... the right of
PCDA" under the ground lease. This may indicate even more clearly that upon the bankruptcy of O, Canada Trust is left with
a guaranty from PUK so that subrogation rights are of no concern to PUK or the lien claimant Bird.

17      In the result, therefore, PCDA, consequent upon the bankruptcy of O, continued as the owner in fee simple of the lands,
but now free and clear of all encumbrances, save the mortgage which PUK was contractually bound to pay, and subject to
whatever rights Bird may have under the liens against these lands. The space leases, as well, remain extant. Whether Bird may
have a claim in law against the leasehold interests or estate of the tenants in the space leases, or a right in contract directly
against the tenants themselves, is left to conjecture as no such claim arose here, nor are all the parties necessary to the complete
litigation of such claims before the Court.

18      On these rather complex factual relationships, what are the rights of the builder Bird to assert lien rights against the
interests of Phoenix in these lands for moneys expended on the building which Bird has constructed? In part, that question is
answered by determining if PUK or PCDA or both are "owners" for the purposes of the Act. "Owner" is defined, as we have
seen, by s. 1(1)(d) of the Act. Later in these reasons I will separately address the lien claims by Bird against the interest of
Phoenix for leasehold improvements installed by Bird on the order of O for the third party space tenants.

19      In order to qualify Phoenix, or either of them, as an owner, it must be found that (a) Phoenix has an estate or interest in
the land, (b) Phoenix requested the work to be performed on the land by Bird, and (c) such work was done on the credit or on
behalf, or with the privity or consent, or for the direct benefit, of Phoenix.

20      In applying these provisions of the Act, it must be remembered that "owner" under the statute is not necessarily the
registered or legal owner of the fee. The security afforded by the Act is a claim against the interest of the person requesting
the work and whose interest is to be thereby enhanced. Middleton J. examined this aspect of the Act in Sanderson Pearcy &
Co. v. Foster (1923), 53 O.L.R. 519 at 521 (C.A.):

The intention of the statute clearly is to prevent any one who has an estate or interest in lands upon which a lien may be
claimed under secs. 6 and 8 from having liability imposed upon his estate unless there is on his part, first, a request, and,
secondly, one or more of the alternative requirements mentioned.

At p. 522, His Lordship continued:

This statutory definition is not to be regarded as creating a method of imposing a new kind of liability in favour of the
subcontractor without privity of contract.

The matter had earlier been examined in this Court in John A. Marshall Brick Co. v. York Farmers Colonization Co. (1916),
54 S.C.R. 569, 36 D.L.R. 420 (per Anglin J. at p. 581):

While it is difficult if not impossible to assign to each of the three words 'request', 'privity' and 'consent' a meaning which
will not to some extent overlap that of either of the others, after carefully reading all the authorities cited I accept as settled
law the view enunciated in Graham v. Williams 8 O.R. 478, 9 O.R. 458, and approved in Gearing v. Robinson 27 Ont.
App. R. 364, at page 371, that "privity and consent" involves
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something in the nature of a direct dealing between the contractor and the persons whose interest is sought to be
charged ***. Mere knowledge of, or mere consent to, the work being done is not sufficient.

21      There is no question that both Phoenix companies had an estate in these lands. As to whether Phoenix can be said to have
"requested" Bird to perform the construction work on these lands, one may turn to Nor. Elec. Co. v. Mfrs. Life Ins. Co., [1977]
2 S.C.R. 762, 18 N.S.R. (2d) 32, 79 D.L.R. (3d) 336, 12 N.R. 216, where this Court considered similar circumstances with
reference to the Act. In that case, the party providing the mortgage money took title to the land, and the building contractor held
a mortgaged leasehold interest. In factual parallel, although the legal procedures differed at least in the mechanics, Phoenix,
by exposing itself as guarantor of the mortgage debt and by becoming titleholder of the land from the outset and the residual
owner of the building ultimately, played the same role throughout the transaction as did Manufacturers, the ultimate owner in
the Nor. Elec. case. The difference, which may be of some significance, is the interposition of O between Phoenix and Bird, the
contractor. Chief Justice Laskin, for the majority of the Court, found that the building was constructed as much for the financer
and ultimate owner as for the developer, here O (at p. 766):

If the apartment building was for anyone, it was for the respondent as owner of the land on which it was to be built.
Metropolitan was as much a contractor for the construction as a beneficiary thereof.

22      However, Bird was engaged under a contract to which Phoenix was not a party, although Phoenix did have the right to
alter plans and inspect and supervise construction. Again, an overall view must be taken of these complex arrangements. In
Northern, supra, the trial Court found a joint venture between the two parties. The majority in this Court, however, concluded
(per Laskin C.J.C. at p. 768):

The result of the arrangement between Metropolitan and the respondent was to give the latter title to the land and building,
full possession on the termination of the 80-year lease, and in the meantime the right to share in the profits from the
apartment building as well as to receive monthly rent payments during the leasehold period. This was no mere mortgage
investment by the respondent requiring it to reconvey the property on repayment of its loan but, rather, the financing, for its
own benefit as owner, of a property development to be carried out for it by another who brought into it the land on which
the development was to take place and who would stand to gain (apart from being paid for the land) from the revenues of
the development over the period of its leasehold. In the events that happened, Metropolitan lost its leasehold interest ...

Both majority and minority of the Court found the work was done at the "request" of Manufacturers who played the role
analogous to the role of Phoenix here.

23      It should be noted that it is difficult to examine the factual complexities of the transactions with which this appeal is
concerned without concluding that both PUK and PCDA, in a factual sense, requested that the work be done. PUK, the parent,
owns all the issued and outstanding shares of PCDA. PUK entered into these arrangements for the sole purpose of establishing a
suitable head office facility in Toronto for its wholly-owned subsidiary. PUK was the guiding entrepreneur in these operations,
and PCDA the immediate occupant and ultimate owner of the building. It would be legalism in its purest form to conclude that
either company had not requested the work, in the sense of s. 1 of the Act.

24      I do not think that the interposition of O and the separation of the guarantor and the mortgagor roles, as compared
to Northern where the four roles were played by only two parties, is a difference with legal consequences under the Act.
Consequently, I conclude, as did the Divisional Court and the Court of Appeal below, that Phoenix did make "the request" that
the work for which the lien claim (other than third party space tenants' improvements) was made be done by Bird. The request
was made in a strict factual sense by O who, of course, entered into the construction contract with Bird in the performance of
its role under the development contract between O and Phoenix. That agreement stipulated that:

The building shall be constructed by the Developer at its expense in accordance with detailed drawings, elevations and
specifications (including materials to be used) which must first be approved by Phoenix Canada and such approval shall
not be unreasonably withheld or delayed.
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The Supreme Court of Canada

John A. Marshall Brick Co. v. York Farmers Colonization Co.

1917 CarswellOnt 18, 36 D.L.R. 420, 54 S.C.R. 569

John A. Marshall Brick Company and Others (Plaintiffs), Appellants and
The York Farmers Colonization Company (Defendants), Respondents

Sir Charles Fitzpatrick C.J. and Davies, Duff, Anglin and Brodeur JJ.

Judgment: November 21, 1916
Judgment: November 22, 1916
Judgment: February 19, 1917

Proceedings: On Appeal from the Appellate Division of the Supreme Court of Ontario.

Counsel: Raney K.C. and C. Lorne Fraser for the appellants,
B.N. Davis for the respondents.

Subject: Contracts; Corporate and Commercial
Headnote
Construction Law --- Construction and builders' liens — Owner — Requirement of privity and consent
Construction Law --- Construction and builders' liens — Owner — Under agreement of purchase and sale
Sale of land under agreement for sale — Agreement of purchaser to build and of vendor to advance moneys therefor —
Insolvency of purchaser during progress of work — Vendor's interest not subject to mechanics' lien as "owner" — Absence of
privity — Mechanics' and Wage-Earners' Lien Act, R.S.O. 1914, c. 140, s. 2(c).
Defendant land company sold building lots to I., who undertook to erect four houses according to plans furnished by the
company, which was to advance money for building purposes. When the houses were completed, deeds were to be given to
I. on payment of the amount remaining due on the purchase price and repayment of the advances. Plaintiffs supplied labour
and material, and registered mechanics' liens against the property, to which they were admittedly entitled as against I.'s interest.
When I. became insolvent defendant company took possession under notice of forfeiture, having advanced considerable sums
to I. under the agreement, and the houses being unfinished. Held, plaintiffs were not entitled to maintain their lien as against the
company, which was not the "owner" of the property according to the definition of that term in s. 2(c) of the Act. There is no
evidence here of any direct dealing by the respondent company with the purchaser's contractor such as is necessary to establish
the "privity" requisite to constitute the respondent company an "owner" within the definition of the Act.

The Chief Justice:

1      I do not dissent from the judgment dismissing this appeal reserving to the appellant the right to a reference under the
conditions mentioned in Mr. Justice Anglin's notes.

Davies J. (dissenting):

2      This is an appeal from the judgment of the Second Appellate Division of Ontario which reversed that of the official referee
before whom the case was tried, which latter judgment maintained the claim of the now appellants to a lien against the interest
of the respondents in the lands in question as "owners" under the "Mechanics Lien Act," R.S.O., 1914, ch. 140.

3      The main question argued was whether the appellants were owners of the lands within the meaning of the word "owner"
defined in the interpretation clause 2(c) of that Act.
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themselves by stipulations providing for time being of the essence of the contract, and for delay creating forfeiture and making
the agreement null and void.

20      If the facts as proved in this case and the agreement under which the houses were partly built do not constitute a "request"
under the statute, I am at a loss to know what facts would. It does seem to me, therefore, that not only was there a "request" to
build, but there was necessarily involved in the agreement to build, the actual building, and the advances made by the respondent
of the moneys they contracted to supply from time to time as the work progressed, the "privity and consent" also required
by the section of the statute. It surely was not necessary that there should be direct contractual relations proved between the
respondents and the lien claimants for the materials they supplied the contractor and the actual labour they performed. But the
fair and reasonable inference from the proved facts is that there was alike such "privity" and "consent" of the respondents as
satisfies the statute.

21      Having reached these conclusions, holding the respondents "owners" under para. (c) of the interpreta tion clause of the
Act, it is not necessary for me to deal with the other questions raised on the argument.

22      I would allow the appeal with costs and restore the judgment of the official referee.

Duff J.:

23      I concur in dismissing this appeal. I agree with the conclusions of Meredith C.J. and the reasons assigned therefor.

Anglin J.:

24      Although the "Mechanics Lien Act" (R.S.O. ch. 140) in sec. 14 (2) expressly declares that an unpald vendor who has
not conveyed shall

for the purposes of this Act be deemed a mortgagee,

it seems reasonably clear that if he fulfils the requirements prescribed by the statutory definition of that term he may also be
regarded as an "owner." I am not convinced, however, that the Appellate Division erred in holding that the respondent company
was not an owner.

25      As an unpaid vendor the company was not an owner apart from the statutory definition. That definition sec. 2 (c) extends
the meaning of "owner" to include a person

having any estate or interest in the land * * * at whose request and * * * with whose privity and consent * * * (the) work
or services are performed or (the) materials are placed or furnished,

in respect of which the lien is claimed. Upon the authorities holding that the "request" may be implied, of which it is necessary

to refer only to Orr v. Robertson 3 , the contractual provision by which the respondent company required its purchaser to erect
buildings on the land according to approved plans and specifications and within a defined period may have amounted to a
"request" under the statute, although an opinion to the contrary was expressed at the conclusion of the judgment delivered in

this case by Mr. Justice Riddell 4 . The learned judge's reasoning, however, rather points to an absence of the requisite "privity
and consent."

26      While it is difficult if not impossible to assign to each of the three words "request," "privity" and "consent" a meaning
which will not to some extent overlap that of either of the others, after carefully reading all the authorities cited I accept as

settled law the view enunciated in Graham v. Williams 5 , and approved in Gearing v. Robinson 6 , at page 371, that "privity
and consent" involves

something in the nature of a direct dealing between the contractor and the persons whose interest is sought to be charged
* * *. Mere knowledge of, or mere consent to, the work being done is not sufficient.
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There is no evidence here of any direct dealing by the respondent company with the purchaser's contractor such as is necessary
to establish the "privity" requisite to constitute the respondent company an "owner" within the definition of the "Mechanics
Lien Act."

27      Failing to establish the respondent's interest as "owner," the appellants prefer a right to a lien under sec. 8 (3) of the
Act upon "increased selling value." In making this claim they assert the position of the respondent company to be that of a
mortgagee. In so doing they necessarily invoke the agreement for sale since it is as an unpaid vendor that the statute declares
the respondent to be a mortgagee (sec. 14(2)). Invoking that agreement they must take it as a whole, including its provisions for
advances to be made to the purchaser secured by the stipulation for re-payment before conveyance. The priority of this "charge"

on the land does not depend on registration but upon its existence as a charge before the lien arose: Cook v. Belshaw 7 . Under
sec. 14 (1) the mortgage or charge is to be regarded as a "prior mortgage" only in respect of payments or advances made before
notice in writing or registration of the lien. To the extent to which the selling value of the property has been increased by the
work or services performed or the materials furnished by the plaintiffs the company's interest as such prior mortgagee is subject

to the plaintiffs' lien (sec. 8 (3)): Patrick v. Walbourne 8 , at pages 225-6.

28      At the trial before the official referee the plaintiffs expressly abandoned this right to a lien upon increased selling value.
They were, nevertheless, as a matter of grace, offered in the Appellate Division an opportunity to apply for

a reference to permit of their claims being reviewed on the basis of the company being only prior mortgagees.

They failed to take advantage of the indulgence thus extended. In view of these facts they would have no ground for complaint
if this branch of their appeal to this court were not entertained. But, taking all the circumstances of the case into account, I think
the ends of justice will be best attained by allowing them, if so advised, even at this late date, to take a reference in the terms
which I have quoted from the judgment of the learned Chief Justice of the Common Pleas.

29      The respondent is of course entitled to its costs of this appeal and these costs as well as the costs awarded them in the
Appellate Division may be set off against any amounts for which the appellants may establish liens on the reference, should
they take it.

Brodeur J. (dissenting):

30      This appeal has reference to the application and construction of the "Mechanics and Wage-Earners Lien Act of
Ontario" (R.S.O. 1914, ch. 140).

31      The appellants have established their claims and we have now to decide whether or not those claims affect the interests
of the respondent company. According to sec. 8, sub-sec. 1, the lien shall attach upon the estate or interest of the "owner" in the
property. We have then to find out whether the company should be considered an "owner."

32      The respondent company was the proprietor of the lands in question in this case and, on the 17th of July, 1914, it entered
into an agreement with a man by the name of Irving by which the company agreed to sell and Irving agreed to buy the said
lands for a sum of two thousand four hundred dollars ($2,400).

33      The agreement recited that Irving desired to build four houses on the lands and required to borrow money for that
purpose, and the company agreed to lend him a sum of $6,400 which was to be advanced for the construction of the houses
during the progress of the building operations. The agreement provided that the houses should be built according to certain
plans and specifications.

34      It was agreed also that the work would begin on the 20th of July, 1914, and be completed in the month of November
of the same year, and it was further stipulated that the company should pass a deed of the property within one month after the
houses would be completed if Irving re-paid the company all the moneys advanced and the purchase price.
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2016 ABQB 524
Alberta Court of Queen's Bench

Enerkem Alberta Biofuels LP v. Produits Metalliques Pouliot Machinerie Inc.

2016 CarswellAlta 1821, 2016 ABQB 524, [2016] A.W.L.D. 4213,
271 A.C.W.S. (3d) 26, 45 Alta. L.R. (6th) 347, 59 C.L.R. (4th) 4

Enerkem Alberta Biofuels LP, Enerkem Alberta Biofuels GP Inc. and the
City of Edmonton (Applicants / Defendants) and Produits Metalliques

Pouliot Machinerie Inc. Proceeding As Creditor of 7597606 Alberta
Inc. O/A Metal Energie Pursuant To Section 38 of the Bankruptcy

and Insolvency Act, RSC 1985, c. B-3 (Respondents / Plaintiffs)

Master W.S. Schlosser

Heard: August 16, 2016
Judgment: September 21, 2016
Docket: Edmonton 1403-09237

Counsel: Bradley Smith, for Respondent, Metal Energie
Darren Bieganek, Q.C., Tara Matheson, for Applicant, Enerkem Alberta Biofuels LP
Scott Hammel, Q.C., Emma Johnston, for Deemed Party, WillBros Facilities and Tank (Canada) LP

Subject: Contracts; Corporate and Commercial; Insolvency
Headnote
Construction law --- Construction and builders' liens — Payment of moneys into court — Effect of posting security —
Discharging lien
Three building liens related to construction of plant — City owned land and leased it to respondent — Respondent was under
agreement with City to construct and operate plant — Building lien was filed against reversion rather than lease — Applicant
brought application to pay funds into court and to have liens discharged — Application granted — Evidentiary burden was
discharged by tendering evidence of fixed price contract and liquidated amount for delay and completion — First lien would be
discharged on payment of face value of lien into court plus allowance for costs Second lien would be discharged on payment of
amount plus 10 percent allowance for costs — Third lien could be discharged without payment in because evidence disclosed
that there was likely net amount payable to applicant — Payments would be sufficient to discharge liens from title, but would
not extinguish claims over and above amounts outside of Builders' Lien Act.

APPLICATION by applicant to pay funds into court and to have liens discharged.

Master W.S. Schlosser:

1      This is an application to pay funds into court and have liens discharged, pursuant to section 48 of the Builders Lien Act,
RSA 2000, c B-7.

2      The application is brought by Enerkem and is responded to by Metal Energie. There are other parties, including the City
of Edmonton, and other lienholders in the chain under Metal Energie.

3      The lien relates to the construction of our municipal Waste-to-Biofuels' facility. The City owns the land. It leases it to
Enerkem. Enerkem is under agreement with the City to construct and operate the plant. In this scenario there are potentially
two lienable estates: the leasehold estate and the reversion. The City had only a watching brief in this application.
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21      If we begin with the last, invoices total $150,352.94. $84,727.44 was paid under the contract leaving a difference of
$65,625.50. The face value of the lien (instrument no 142056182) is $60,375.00. This contract started as a fixed price contract
in the amount of $115,000.00 but contract revisions took the contract price to $145,102.44, inclusive of GST.

22      The difference between the contract price admitted by Enerkem, of $145,102.44, and the total invoices, of $150,352.94,
less the mount paid, is a bonus amount claimed by Metal Energie.

23      However, the face value of the lien is $60,375.00 (not $65,625.50 which would be the value of the claim including
the bonus). For the purposes of the Act the amount of the claim has to be has to be the face value of the lien and not some
greater amount.

24      Accordingly, instrument no. 142056182 may be discharged pursuant to section 48 of the Act on payment of $60,375.00
plus an allowance for costs of 10% into court.

(vii) The Piping Contract and the Module Contract

25      For the purposes of this application, I am treating the face value of these liens as being $619,549.01 and $369,037: being
instrument nos: 142059023, and 142056183, for the Module contract and the Piping Contracts, respectively (rather than the
earlier October 18, 2013 lien filed under the Piping Contract).

26      It is the Applicant's position, with respect to the Module contract, that $1,148,754.98 was payable for this work.
$869,314.31 was actually paid. When we figure in an additional credit of $80,000.00, that leaves $199,440.99. Anything over
and above that constitutes an unapproved extra to this fixed price contract.

27      It is Metal Energie's position that there are an additional $328,837.16 of unpaid invoices outstanding beyond the scope
of work covered by the Module contract. They argue that this work was either approved, that Enerkem waived the strict terms
of the contract or, perhaps that they should be compensated on a quantum meruit basis because the scope of work was re-
engineered. Accordingly, the evidence discloses that the difference between the two positions is $199,440.99 and $528,278.15.

28      There is a similar disparity with respect to the Piping contract. This contract too was a fixed price contract totalling
$376,362.05 after adjustments. $239,858.49 has been paid leaving $136,507.56 owing. However, there is a contractual liquidated
damages cross-claim for delay in the amount of $2,500.00 per day for a period of 56 days, totalling $140,000.00; more than the
amount otherwise admitted to be owing under the revised contract.

29      The face value of Metal Energie's Piping contract lien is $369,037.15, based on instrument no. 142056183 filed in
February, 2014.

30      Metal Energie makes a similar argument with respect to this additional work. They say they issued invoices in the total
amount of $585,194.41, leaving $345,339.93 owing. So, if we ignore the liquidated claim for delay, there is $208,832.36 in
dispute.

Disposition

31      The exercise here is to determine the Applicant's costs to remove the liens. The amount is either the face value of the liens
plus an allowance for costs or a lesser amount, fixed with the certainty of a summary judgment application. Claims between
owners and contractors, or general contractors and subs, consist of contractual claims and equitable claims relating to the work
and materials supplied. There may also be damages claims. Just as the lien claimant may attempt to claim for extra work, the
owner may try to set off the costs of completion, or of correcting deficiencies. There may also be liquidated contractual amounts
for delay. The section 48 application does not determine the claims of owners and contractors once and for all. It is only a
measure of the statutory obligation to have the liens removed.
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32      If this were a summary judgment application, and Enerkem were the applicant, the legal burden would fall to it throughout
to show (in this case) that its payment number is 'unassailable'. In my view, it has discharged its evidentiary burden by tendering
evidence of the fixed price contract, and in the case of the Piping contract, the liquidated amount for delay and completion. In
a summary judgment application the burden would then fall to Metal Energie to show that it has at least an arguable case for its
numbers. If it were able to meet this threshold, this would justify payment of these additional amounts into court up to the face
value of the lien, plus an allowance for costs. The usual steps relating to proof of the lien claims would follow.

33      Proving the enhanced numbers is, to say the least, an uphill battle for the respondent; both from an evidentiary prospective,
and a legal prospective, given the Peter Kiewit line of cases. The difficulty is that the Respondents brief was focused more on
other issues than discharging its evidentiary burden as a Respondent to an application that is in the nature of summary judgment.
This will involve a much more detailed review of the evidence and the law of fixed price contracts. Enerkem's position is,
without more, presently unassailable.

34      Unless the Respondent makes a further application, the By-pass lien will be discharged on payment of the face value of
the lien into Court plus the above noted allowance for costs:, the Module lien will be discharged on payment of $199,440.99
plus a 10% allowance for costs; The Piping Contract lien may be discharged without payment in as the evidence discloses that
there is likely a net amount payable to Enerkem. These payments will be sufficient to discharge the liens from title but will not
extinguish claims over and above these amounts outside of the Builders' Lien Act.

35      Section 191 of the Land Titles Act will apply to the Order.
Application granted.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2019 ABQB 139
Alberta Court of Queen's Bench

Royal Bank of Canada v. 1679775 Alberta Ltd.

2019 CarswellAlta 352, 2019 ABQB 139, [2019] A.W.L.D. 2414, [2019] A.W.L.D.
2416, 305 A.C.W.S. (3d) 532, 87 Alta. L.R. (6th) 379, 91 C.L.R. (4th) 192

Royal Bank of Canada (Plaintiff) and 1679775 Alberta Ltd,
Reid-Built Homes Ltd, Reid Worldwide Corporation, Builder's

Direct Supply Ltd, Reid Built Homes Calgary Ltd, Reid
Investments Ltd, Reid Capital Corp and Emilie Reid (Defendants)

Georgetown Townhouse GP Ltd (Plaintiff) and Crystal Waters Plumbing Company Inc, R and R Bruno
Enterprises Ltd, Kidco Construction Ltd, Siena Flooring Inc, Spindle, Stairs & Railings 2002 Ltd, Rob's

Drywall Services Ltd, 840307 Alberta Ltd, operating as Wildwoord Cabinets, Double R Building Products Ltd,
WM Schmidt Mechanical Contractors Ltd, Lehigh Hanson Materials Limited operating as Inland Concrete,

Lehigh Hanson Manson Materials Limited, E2 Construction Ltd, Gienow Canada Inc, doing business as
Ply Gem, High Caliber Construction Inc, TBA Cleaning Services Ltd, Signature Fan Company Ltd, Scotty's
Rentals and Landscaping Ltd, Majestic Electric Inc, Prairie Pipe Sales Ltd, 789072 Alberta Ltd and RKG

Developments Ltd operating as Lenbeth Weeping Tile Calgary and Watt Consulting Group Ltd. (Defendants)

Robert A. Graesser J.

Heard: October 3, November 30, 2018
Judgment: February 27, 2019

Docket: Edmonton, Calgary 1703-21274, 1701-15571

Counsel: Dean Hitesman, Nicholas Williams, for Royal Bank of Canada Limited
Michael McCabe, Q.C., for Melcor Developments Ltd. and RBC
Howard Gorman, Q.C., Aditya Badami, Samantha Jenkins, for Alvarez and Marsal Canada Inc.
Glen M. Hickerson, for Crystal Waters Plumbing Company Inc. et al
Jeff Wreschner, for Georgetown Townhouse GP Ltd.
John Regush, for La Vita Lands Inc.
Allan Garber, for BACA Construction 2013
Anthony Di Lello, for Rob's Drywall Services Ltd. and Prattco Excavating Ltd.
Halley Carcasole, for Davidson Enman Lumber Ltd.
Michelle Andresen, for Diversified Mechanical Ltd.
Peter Ridout, Joel Pagkatipunan (Student-at-law), for R and R Bruno Enterprises Ltd.

Subject: Contracts; Corporate and Commercial; Insolvency
Headnote
Construction law --- Construction and builders' liens — Priorities — General principles
Defendant was homebuilding company, which had become bankrupt — Receiver paid funds into court, to discharge builder's
liens — Receiver applied to obtain these funds, as liens had expired — Receiver also sought declaratory relief, as to definition
of owner under applicable law — Homebuilder was purchaser of parcels of land, for which there was builders' lien against
registered owner developer — On motion, master held that lien was invalid, as registered owner did not meet legal definition
of owner — Receiver appealed this decision — Applications were heard together — Developers were found not to be owners
— Homebuilder was not contractor of developers — Homebuilder acted as its own general contractor, and benefitted from
arrangements relating to construction — Developers did not expect homebuilder to commence construction, before lot was
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interest in the lands. Because the lands were not subdivided, no one could derive an enforceable interest in the lots until the
subdivision was effected.

154      In my view, Acera should not be read as concluding that an after-the-fact benefit (as opposed to an initially intended
benefit) is sufficient to constitute a "direct benefit." The inevitability of a landlord's reversionary interest in tenant improvements
has not by itself been found to be a direct benefit so as to make a landlord an owner. More is required for that. Acera did not
purport to vary existing law in the area.

155      In this case, the benefits suggested by the lienholders are, in my view, intangible benefits and not direct benefits. It
was never intended that the Developers would obtain any direct benefit from the improvements themselves. They might obtain
intangible benefits from the fact that homebuilders were buying lots on their subdivision and actually constructing homes there,
but that is not a "direct" benefit.

156      It is true that the Developers stood to potentially benefit if, after they entered into lot purchase agreements with Reid-
Built, subtrades constructed improvements on the lots being sold (and those improvements actually added value to the lots),
then Reid-Built defaulted in its obligations under the lot purchase agreements, Reid-Built was then unable to cure any such
defaults and, finally, the lots were then forfeited or foreclosed by the Developers against Reid-Built. However, that possibility
is far too speculative and dependent on too many contingencies to be considered to be a "direct benefit" to the Developers.

157      There is, in any event, no evidence that any of the Developers received any benefit from the improvements constructed
by or for Reid-Built, so this argument is somewhat moot.

158      As a result, I find that even if there had been a "request" by any of the Developers that Reid-Built improve the lots, none
of the Developers received a "direct benefit" as contemplated by section 1(j)(iv) of the BLA.

2. Are any of the builders' liens filed against the Developers' interests in various lots invalid because they did not properly
describe the interests in land to be liened?

159      The leading case in this area is LT Interior & Drywall Ltd. v. Sota Centre Inc., 2003 ABQB 552 (Alta. Q.B.) (hereinafter
"LT Interior"). That decision makes it clear that a builders' lien claimant must describe in the builders' lien the nature of the
interest in land the lien claimant intends to attach with the lien (see section 34(2)(a)(iii)). The curative provision in the BLA,
section 37, allows the Court to cure a defective lien, provided the lien was in substantial compliance with section 34 and the
party whose interest is sought to be charged has suffered no prejudice. LT Interior is clear that failure to describe the interest
to be charged in any way (as opposed to a misnomer) is not substantial compliance.

160      In LT Interior, the work was done for the tenant. The defendant was the landlord and registered owner of the property.
Greckol J (as she then was) described the facts:

[23] The Defendants note that the Statement of Lien was registered against the fee simple interest of the registered owner,
924745 Alberta, but not against Sota Holdings' leasehold interest. Further, the Statement of Lien identifies Sota Centre as
the party for whom the work or materials were provided and does not state that the work was requested by 924745 Alberta.

161      The lien was declared invalid.

162      I considered LT Interior in Westpoint Capital Corp. v. Solomon Spruce Ridge Inc., 2017 ABQB 254 (Alta. Q.B.). In that
case, a lien claimant sought to attach the mortgagee's interest in the property on which work had been performed. The builders'
lien purported to attach the interest of the registered owner, for whom the claimant claimed to have done the work.

163      I stated at paragraphs 112 and 113:

[112] I find the logic and reasoning in LT Interior & Drywall Ltd. v Sota Center Inc., 2003 ABQB 552 (CanLII), and Arres
Capital Inc. v Greywood Mews Development Corp., 2011 ABQB 411 (CanLII), compelling. The failure to specifically
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name Westpoint in its lien and to specifically register a builder's lien claim against Westpoint's interest in the lands is fatal
to Solomon's claim against Westpoint or its interest in the lands.

[113] I am also satisfied that the problem here is not one that can be remedied under s 37 of the Builder's Lien Act.

164      Here, some of the builders' liens describe Reid-Built as the "owner." They do not name the developer specifically,
although in all cases the developer is the registered owner of the lands.

165      The builders' liens registered in this fashion would be validly registered against Reid-Built's unregistered and uncaveated
interest in the applicable lots. As regards the interest of the developer as owner, failing to describe the developer as "owner"
fails to comply with section 34, and any builders' lien so filed does not substantially comply with section 34.

166      In other words, failing to name Reid-Built as "owner" would not be substantial compliance with section 34 in relation
to any claim against Reid-Built's interest in any of the lots.

167      Other builders' liens described that the work was done for Reid-Built and that the "owner" was the developer. As the
developer is the registered owner in all cases, I conclude that a builders' lien filed in that fashion substantially complies with
section 34.

168      Failure to name the developer as "owner" with respect to a lien claim seeking to charge the developer's interest in the
lands would not be substantial compliance with section 34.

3. Are any of the builders' liens filed against the Developers' interests in various lots invalid because they did not specify the
estate or interest in the land being charged by the builders' liens?

169      This issue arises out of LT Interior. In that case, Greckol J stated at paragraphs 25-27:

[25] The Statement of Lien must identify the "owner" since, according to s. 6 of the Builders' Lien Act, the lien is "on
the estate or interest of the owner in the land in respect of which the improvement is being made." The word "owner"
has a singular meaning under the Act. The term is defined under s. 1(j) as "a person having an estate or interest in land
at whose request, express or implied, and (i) on whose credit, (ii) on whose behalf, (iii) with whose privity and consent,
or (iv) for whose direct benefit, work is done on or material is furnished for an improvement to the land and includes all
persons claiming under the owner whose rights are acquired after the commencement of the work or the furnishing of the
material." [emphasis added]

[26] As the Defendants point out, a registered owner may be an "owner" if the appropriate notice under s. 15 of the Act
has been given (which was not done in this case) or if the actions of the registered owner qualify the registered owner as
an "owner" under s. 1(j) of the Act.

[27] The Defendants argue that the Statement of Lien defines the parameters of the estate or interest to which the lien is
to attach. The Statement of Lien in this case does not allege that the registered owner, 924745 Alberta, requested that the
Plaintiff perform work for it. Rather, it states that the work was requested by Sota Centre.

170      I agree with Greckol J that where a lien seeks to attach the interest of a non-contracting owner, that party must be
described as an owner in the builders' lien itself, and the lien should state that both the contracting owner and the non-contracting
owner requested that the work be done. However, I would describe a builders' lien against a non-contracting owner as being
substantially compliant with section 34 so long as the non-contracting owner is named as an owner in the lien itself. Failure
to state that the non-contracting owner requested that the work be done would be an irregularity, but not one that renders the
lien substantially non-compliant.

4. If there are deficiencies or irregularities in any of the filed builders' liens, can they be cured under the provisions of
section 37 of the BLA?
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171      LT Interior, Westpoint Capital and Electric Furnace Products Co. v. Quality Rentals, 1991 ABCA 130 (Alta. C.A.),
make it clear that there is a very limited curative power with respect to non-compliant builders' liens. Firstly, the lien must
in any event be substantially compliant. Secondly, the respondent can have suffered no significant prejudice as a result of the
non-compliance.

172      In this case, the only time the curative power can be used is with respect to substantially compliant liens. From the
examples above, those are the liens where the non-contracting owner is described as an owner, but the lien fails to state that
this party requested that the work be done.

173      None of the Developers has put forward any evidence of prejudice, so I am satisfied that this irregularity should be cured.

Georgetown Appeal

1. What is the applicable standard of review from Master Prowse's decision?

174      The standard of review on the lien claimants' appeal of the decision by Master Prowse is one of correctness. That is set
out in Bahcheli v. Yorkton Securities Inc., 2012 ABCA 166 (Alta. C.A.).

2. Is Georgetown an owner within the meaning of section 1(j) of the BLA?

175      Master Prowse determined the matter on the basis that Georgetown had not requested that the improvements be
constructed on its lands. In doing so, he reviewed the agreement between Reid-Built and Georgetown. He relied on his own
decision in Labbe-Leech Interiors Ltd. v. TRL Real Estate Syndicate (07) Ltd., 2009 ABQB 653 (Alta. Q.B.), as well as Fung
and Lighting World Ltd. v. Help-U-Build (Edmonton) Inc., 1998 ABQB 930 (Alta. Q.B.).

176      The contractual terms between Reid-Built and Georgetown were similar to those with the other Developers, as discussed
above. The lot purchase contract gave Georgetown similar rights of approval of plans and specifications and architectural
features, but the evidence was that apart from approval of plans and specifications, Georgetown had not exercised any of its
other rights during the construction of improvements on Reid-Built's lots either by or for Reid-Built.

177      Master Prowse concluded on these facts that Georgetown had not acted any differently from the contractor in Fung and
Stealth Enterprises Ltd. v. Hoffman Dorchik, 2000 ABQB 311 (Alta. Q.B.) (aff'd 2003 ABCA 58 (Alta. C.A.)).

178      He distinguished Acera on its facts, and in particular on the fact that Acera had been involved in the construction
activities by Sterling on its lands.

179      Master Prowse's decision followed precedents that were binding on him, namely, Fung and Stealth Enterprises Ltd. He
had previously reviewed relevant authorities in Labbe-Leech Interiors Ltd. In that thorough review, he noted one case in which
a landlord had impliedly requested work to be done.

180      In Consolidated Gypsum Supply v. B.L.R. Construction Ltd. (1984), 55 A.R. 340, [1984] A.J. No. 930 (Alta. Q.B.), the
City as landlord had leased lands for the purpose of public housing. The lease required the tenant to construct public housing
units and specified the exact form the improvements must take. In that case, Smith J held at paragraph 10:

By the terms of the lease, the City requires the tenant to construct the public housing units and specifies the exact form the
improvements must take. This provision in a lease is sufficient to make the lessor an owner as defined in s. 1(g) of the Act.

181      This degree of participation was held to constitute an implied request by the City to the contractor hired by the tenant.

182      The precise terms of the lease were not detailed in this decision. I do not think this decision is consistent with Fung or
Stealth and in my view it no longer represents the state of the law in Alberta regarding a "request."

183      Otherwise, the case law, including all of the authorities binding on me, are consistent with Master Prowse's conclusions.

66

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003060308&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2041421396&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1991347046&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2027811009&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020533511&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998457718&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998462803&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998457718&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000667295&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2003039550&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2023241291&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998457718&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000667295&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2020533511&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1984195646&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1998457718&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2000667295&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Keycite)


WESTLAW CANADA 

Encore Electric Inc v. Haves Holdings, 2017 ABQB 803, 2017 CarswellAlta 2878
2017 ABQB 803, 2017 CarswellAlta 2878, [2018] A.W.L.D. 504, 287 A.C.W.S. (3d) 427...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 1

2017 ABQB 803
Alberta Court of Queen's Bench

Encore Electric Inc v. Haves Holdings

2017 CarswellAlta 2878, 2017 ABQB 803, [2018] A.W.L.D. 504,
287 A.C.W.S. (3d) 427, 68 Alta. L.R. (6th) 119, 75 C.L.R. (4th) 234

Encore Electric Inc. (Plaintiff) and Haves Holdings Country
Hills Gym Ltd. and Albari Holdings Ltd. (Defendant)

Master J.T. Prowse, In Chambers

Heard: December 6, 2017

Judgment: December 21, 2017 *

Docket: Calgary 1701-01620

Counsel: Michael C. Kwiatkowski, for Plaintiff
Shaun B. Cody, for Defendant

Subject: Civil Practice and Procedure; Contracts; Corporate and Commercial; Insolvency
Headnote
Construction law --- Construction and builders' liens — Procedure to obtain lien — Defects and formalities — Description
Plaintiff electrician contracted with defendant tenant to provide electrical work for new gym — Tenant paid electrician, but
payments ceased due to alleged deficiencies with electrician's work — Electrician registered two builders' liens against defendant
landlord's fee simple title — Tenant applied to strike out liens on basis that they were incorrectly filed against fee simple title
of landlord, instead of being filed against tenant's leasehold interest — Application granted — Absent notice pursuant to s.
15(1) of Builders' Lien Act, commercial landlord typically was only held to have made implied request for work done for tenant
where landlord had become significantly involved in design and/or construction of leasehold improvements — There was no
participation rent in lease between landlord and tenant, and landlord's involvement with electrician during construction was
relatively minor — Payment of leasehold improvement allowance by landlord was not sufficient to make it owner under Act —
Electrician did not have lien against fee simple interest of landlord — Form of lien electrician filed was not sufficient to attach
leasehold interest of tenant — Error was as to interest being liened, as opposed to identity of owner of land — Prior decisions
indicated that s. 37 of Act, which allowed lien to be upheld where there was substantial compliance with form of lien filed, did
not allow lien to be validated where interest being liened was not filled in correctly.

APPLICATION by tenant to strike out builders' liens filed by electrician.

Master J.T. Prowse, In Chambers:

1      On September 1, 2017, I heard an application by the defendant Haves Holdings Country Hills Gym Ltd. (referred to as
"Gold's Gym") to strike out two liens filed by the plaintiff Encore Electric Inc. ("Encore"). Former counsel for Encore failed
to attend and the liens were struck.

2      Encore retained new counsel and obtained an order, consented to by Gold's Gym, allowing the application to be re-heard.
These are my reasons on the re-hearing.

3      The ground for striking the liens is that they were incorrectly filed against the fee simple title of the building owner instead
of being filed against the leasehold interest of Gold's Gym.

4      For the reasons given below I confirm my earlier decision to strike out the liens.
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27      In this case, the error was as to the interest being liened, as opposed to the identity of the owner of the land. A number
of previous decisions have indicated that section 37 of the BLA, which allows a lien to be upheld where there is substantial
compliance with the form of lien filed, does not allow a lien to be validated where the interest being liened was not filled in
correctly. Among those authorities (in chronological order) are: LT Interior & Drywall Ltd. v. Sota Centre Inc., 2003 ABQB 552,
2003 CarswellAlta 918 (Alta. Q.B.); Canadian Helicopters Ltd. v. Udo Stephen Building Materials Ltd., 2003 CarswellAlta
500 (Alta. Q.B.); and Westpoint Capital Corp. v. Solomon Spruce Ridge Inc., 2017 ABQB 254, 2017 CarswellAlta 580 (Alta.
Q.B.) at para. 95.

28      Accordingly, pursuant to these decisions, I decline to uphold Encore's liens against the leasehold interest of Gold's Gym.

Costs

29      If the parties cannot agree on costs, they may seek a ruling from me in that regard.
Application granted.

Footnotes

* A corrigendum issued by the court on January 4, 2018 has been incorporated herein.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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2003 ABQB 552
Alberta Court of Queen's Bench

LT Interior & Drywall Ltd. v. Sota Centre Inc.

2003 CarswellAlta 918, 2003 ABQB 552, [2003] 11 W.W.R. 556, [2003] A.W.L.D. 317, [2003]
A.J. No. 822, 123 A.C.W.S. (3d) 634, 20 Alta. L.R. (4th) 93, 25 C.L.R. (3d) 259, 343 A.R. 173

LT INTERIOR & DRYWALL LTD. (Plaintiff) and SOTA CENTRE INC., 924745
ALBERTA INC., SOTA HOLDINGS INC., P2G TECHNOLOGIES INC., 411 CAPITAL

CORP., CINDY WHITEHEAD-DOWN and ROBERT BENVIE (Defendants)

Greckol J.

Heard: June 17, 2003
Judgment: June 20, 2003

Docket: Calgary 0201-04560

Counsel: Shaun T. MacIsaac for Plaintiff
W. Donald Goodfellow, Q.C. for Defendant

Subject: Contracts; Corporate and Commercial; Civil Practice and Procedure
Headnote
Construction law --- Construction and builders' liens — Practice on enforcement of lien — Appeal and judicial review —
Practice and procedure
Tenant was company that held lease — Lease stipulated that any improvements required landlord's prior approval and would
remain property of landlord — Contractor performed work for company that had same director as tenant — Company's cheque
was not honoured — Contractor registered lien against fee simple interest rather than leasehold interest — Contractor brought
action against landlord based on approval granted under lease — Neither lien nor statement of claim indicated that landlord
requested work — Limitation period for bringing action subsequently expired — Landlord successfully brought application for
order striking out statement of claim as disclosing no reasonable cause of action — Contractor appealed — Appeal dismissed
— Contractor was entitled to hearing de novo on appeal but had to show either clear error of law or palpable and overriding
error of fact — Applicable test was whether "beyond doubt" that no cause of action was disclosed — Statement of lien did not
claim that landlord requested work — Statement of claim could not assert broader claim than in statement of lien — Contractor
failed to show demonstrable error of law.
Construction law --- Construction and builders' liens — Practice on enforcement of lien — Pleadings — Sufficiency of pleadings
Tenant was company that held lease — Lease stipulated that any improvements required landlord's prior approval and would
remain property of landlord — Contractor performed work for company that had same director as tenant — Company's cheque
was not honoured — Contractor registered lien against fee simple interest rather than leasehold interest — Contractor brought
action against landlord based on approval granted under lease — Neither lien nor statement of claim indicated that landlord
requested work — Limitation period for bringing action subsequently expired — Landlord successfully brought application
for order striking out statement of claim as disclosing no reasonable cause of action — Tenant appealed — Appeal dismissed
— Statement of lien did not claim that landlord requested work — Statement of claim could not assert broader claim than in
statement of lien — Contractor failed to show demonstrable error of law.
Construction law --- Construction and builders' liens — Practice on enforcement of lien — Pleadings — Amendments
Claimant who fails to identify proper owner in lien and statement of claim is not entitled to amend statement of claim following
expiration of limitation period for bringing action — Curative provisions do not allow claimant to commence what is essentially
new cause of action after time limit has expired.
Construction law --- Construction and builders' liens — Procedure to obtain lien — Defects and formalities — Wrong owner
named
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Tenant was company that held lease — Lease stipulated that any improvements required landlord's prior approval and would
remain property of landlord — Contractor performed work for company that had same director as tenant — Company's cheque
was not honoured — Contractor registered lien against fee simple interest rather than leasehold interest — Contractor brought
action against landlord based on approval granted under lease — Neither lien nor statement of claim alleged landlord had
requested work — Limitation period for bringing action subsequently expired — Landlord successfully brought application for
order striking out statement of claim as disclosing no reasonable cause of action — Contractor appealed and brought application
for leave to amend statement of claim to include proper relief against landlord — Appeal dismissed; application dismissed
— Statement of lien did not claim that landlord requested work — Statement of claim could not assert broader claim than in
statement of lien — Contractor was not entitled to amend statement of claim to assert lien and claim outside of statutory time
period — Curative provisions did not allow contractor to commence new cause of action after time limits expired.
Construction law --- Construction and builders' liens — Procedure to obtain lien — Defects and formalities — Claim on wrong
property — Curative provisions
Tenant was company that held lease — Lease stipulated that any improvements required landlord's prior approval and would
remain property of landlord — Contractor performed work for company that had same director as tenant — Company's cheque
was not honoured — Landlord agreed to sell property to purchaser — Contractor registered lien against fee simple interest rather
than leasehold interest — Purchaser registered caveat against title of property — Purchaser entered premises and terminated
lease without notice to contractor — Contractor brought action against landlord based on approval granted under lease —
Neither lien nor statement of claim alleged landlord had requested work — Limitation period for bringing action subsequently
expired — Landlord and purchaser successfully brought application for order striking out statement of claim as disclosing no
reasonable cause of action — Contractor appealed and brought application for leave to amend statement of claim to include
proper relief with respect to termination of lease — Appeal dismissed; application dismissed — Purchaser could not be liable
for failing to give notice of termination of lease since lien did not attach to leasehold interest — Contractor was not entitled
to amend statement of claim to assert lien and claim outside of statutory time period — Curative provisions did not allow
contractor to commence new cause of action after time limits expired.

APPEAL by contractor from judgment of master striking out statement of claim as disclosing no reasonable cause of action;
APPLICATION by contractor for leave to amend statement of claim to include proper relief against landlord and purchaser.

Greckol J.:

I. Nature of The Application

1      This is an appeal from a decision of a Master striking the Amended Statement of Claim as against 924745 Alberta Inc.
and 411 Capital Corporation. The claim concerns a builder's lien filed in relation to construction work undertaken from July 3,
2001 to September 25, 2001 by the Plaintiff for the Defendants, Sota Centre Inc., Sota Holdings Inc., and P2G Technologies
Inc., at a project site then owned by 924745 Alberta.

II. Facts

2      On May 28, 2001, P2G Technologies entered into a lease with 924745 Alberta, the terms of which provided that any
improvements to the premises would require the lessor's prior approval and would remain the property of the lessor.

3      On June 27, 2001 the original lease between P2G Technologies and 924745 Alberta was amended so that the lessee became
Sota Holdings. Mr. Benvie is the sole director of Sota Centre, one of two directors of Sota Holdings, and one of three directors
of P2G Technologies.

4      The Plaintiff is a general contracting firm. In June 2001, Les Toth, the President and Manager of the Plaintiff, met with
Charles Edmond, Robert Benvie, and Rollie Tremblay, representatives of Sota Centre, who advised that Sota Centre needed
construction work done for its business.

5      From July to September 2001 the Plaintiff oversaw the construction work on the premises. Mr. Toth heard Mr. Benvie
say that he was the owner of the lands and premises. Mr. Benvie told the Plaintiff to issue invoices for the work to Sota Centre.
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Sota Centre paid the invoices by way of a cheque in the amount of $190,000.00, which was not honoured. Further invoices
were issued. Monies remain owing for the work done.

6      On September 21, 2001, 924745 Alberta, as vendor, entered into an agreement for sale of the property with the Defendant
411 Capital Corporation, which registered a caveat against the title on October 16, 2001 on the basis of the agreement.

7      On September 26, 2001 the Plaintiff registered a builder's lien against the fee simple interest of the registered owner,
924745 Alberta, but not against Sota Holding's leasehold interest. The Statement of Lien alleges that work and materials were
provided at the request of Sota Centre. There was no notice to 924745 Alberta, the registered owner of the fee simple, given
under s. 15 of the Builders' Lien Act, R.S.A. 2000, c. B-7.

8      About March 6, 2002, 411 Capital Corp. entered the premises and terminated the lease with Sota Holdings.

9      On March 25, 2002 the Plaintiff issued a Statement of Claim in these proceedings, which was amended on March 28 th .
The Amended Statement of Claim reads that work was done "on the credit, on the behalf, on the privity and consent, or on the
direct benefit" of the Defendant 924745 Alberta.

10      On April 4, 2002, the 180 day period for issuance of a Statement of Claim and filing of a lis pendens, as specified by
s. 43 of the Builders' Lien Act, expired.

11      On July 22, 2002, 924745 Alberta Inc., 411 Capital Corp., and Cindy Whitehead-Down, the sole director of 924745
Alberta, applied for an Order pursuant to Rule 129(a) and (b) of the Alberta Rules of Court that the Amended Statement of
Claim against them be struck out as disclosing no cause of action or as being scandalous, frivolous and vexatious.

12      On August 1, 2002, the Plaintiff brought a Notice of Motion for an Order permitting a further amendment to the Amended
Statement of Claim in order to seek relief against 924745 Alberta and 411 Capital Corp. The proposed Amended Amended
Statement of Claim referred to 924745 Alberta as the "registered owner" of the property and confirmed that the arrangements
for the construction were between the Plaintiff and Defendant Sota. It also added that 924745 Alberta requested that the work be
performed. The Plaintiff's Notice of Motion also sought a declaration that its lien was valid, or an order directing issues for trial.

13      On August 16, 2002 the applications came before the Master who directed that the Statement of Claim be struck out as
against 924745 Alberta, 411 Capital Corp., and as against the Defendant Robert Benvie. He denied the Plaintiff's application
to amend the Amended Statement of Claim.

14      On August 26, 2002 the Plaintiff filed a partial Discontinuance of the action against Cindy Whitehead-Down, and intends
to do so with respect to the claim against Robert Benvie.

15      On July 11, 2002, the Plaintiff filed a Notice of Appeal appealing the Order of the Master. In these appeal proceedings,
and by affidavit of Les Toth sworn May 29, 2003 the Plaintiff seeks a further amendment to the Amended Statement of Claim
to provide further particulars of the claim against 924745 Alberta, and to advance a claim against 411 Capital Corp, relying on
s. 14(5) of the Land Titles Act, R.S.A. 2000, c. L-4 and s. 15(2) of the Builders' Lien Act.

III. Rules and Legislative Provisions

16      Rule 129 (1) provides:

129(1) The court may at any stage of the proceedings order to be struck out or amended any pleading in the action, on
the ground that

(a) it discloses no cause of action or defence, as the case may be, or

(b) it is scandalous, frivolous or vexatious, or
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(c) it may prejudice, embarrass or delay the fair trial of the action, or

(d) it is otherwise an abuse of the process of the court,

and may order the action to be stayed or dismissed or judgment to be entered accordingly.

(2) No evidence shall be admissible on an application under clause (a) of subrule (1).

17      The relevant sections of the Builders' Lien Act provide:

1. In this Act,

. . .

(j) "owner" means a person having an estate or interest in land at whose request, express or implied, and

(i) on whose credit,

(ii) on whose behalf,

(iii) with whose privity and consent, or

(iv) for whose direct benefit,

work is done on or material is furnished for an improvement to the land and includes all persons claiming under the owner
whose rights are acquired after the commencement of the work or the furnishing of the material.

. . .

6(1) Subject to subsection (2), a person who

(a) does or causes to be done any work on or in respect of an improvement, or

(b) furnishes any material to be used in or in respect of an improvement,

for an owner, contractor or subcontractor has, for so much of the price of the work or material as remains due to the person,
a lien on the estate or interest of the owner in the land in respect of which the improvement is being made.

. . .

15(1) When the estate on which a lien attaches is a freehold estate for a life or lives or a leasehold estate then, if the person
doing the work or furnishing the material gives to the person holding the fee simple, or that person's agent, notice in writing
of the work to be done or materials to be furnished, the lien also attaches to the estate in fee simple unless the person
holding that estate, or that person's agent, within 5 days after the receipt of the notice, gives notice that the person holding
that estate will not be responsible for the doing of the work or the furnishing of the materials.

(2) When the estate on which a lien attaches is leasehold, no forfeiture or cancellation of a lease, except for non-payment
of rent, is effective to deprive a lienholder of the benefit of the lien, but the lienholder may, in order to avoid forfeiture or
termination of the lease for non-payment of rent, pay any rent due or accruing due on the lease and continue the lease to
its term and the sum so paid may be added to the claim of the lienholder.

(3) This section applies in respect of land other than minerals.

. . .

72



WESTLAW CANADA 

LT Interior & Drywall Ltd. v. Sota Centre Inc., 2003 ABQB 552, 2003 CarswellAlta 918
2003 ABQB 552, 2003 CarswellAlta 918, [2003] 11 W.W.R. 556, [2003] A.W.L.D. 317...

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 5

34(2) The statement of lien shall set out

(a) the name and residence of

(i) the lien holder,

(ii) the owner or alleged owner

(iii) the person for whom the work was done or is being done or the materials were or are being furnished,

(b) the date when the work was completed or the last materials were furnished . . .

(c) a short description of the work done...

(d) the sum claimed as due or to be due

(e) a description, sufficient for registration, of the land and estate or interest in the land to be charged, and

(f) and address for service for the lienholder or the leinholder's agent.

. . .

37(1) A substantial compliance with section 34 is sufficient and a lien shall not be invalidated by failure to comply with
any requirements of section 34 unless, in the opinion of the court, the owner, contractor, subcontractor, mortgagee or some
other person is prejudiced by the failure.

(2) When, in the opinion of the court, a person is prejudiced by a failure to comply with section 34, the lien shall be
invalidated only to the extent that the person is prejudiced by the default.

(3) Nothing in this section dispenses with the requirement of registration of a lien.

. . .

41(1) A lien for materials may be registered at any time within the period commencing when the lien arises and

(a) subject to clause (b), terminating 45 days from the day that the last of the materials is furnished or the contract
to furnish the materials is abandoned, or

. . .

(2) A lien for the performance of services may be registered at any time within the period commencing when the lien
arises and

(a) subject to clause (b), terminating 45 days from the day that the performance of the services is completed or the
contract to provide the services is abandoned, or

. . .

(4) In cases not referred to in subsections (1) to (3), a lien in favour of a contractor or subcontractor may be registered at
any time within the period commencing when the lien arises and

(a) subject to clause (b), terminating 45 days from the day the contract or subcontract, as the case may be, is completed
or abandoned, or
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(b) with respect to improvements to an oil or gas well or to an oil or gas well site, terminating 90 days from the day
the contract or subcontract, as the case may be, is completed or abandoned.

. . .

43(1) A lien that has been registered ceases to exist unless, within 180 days from the date it is registered,

(a) an action is commenced under this Act

(i) to realize on the lien, or

(ii) in which the lien may be realized, and

(b) the lien claimant registers a certificate of lis pendens in respect of the claimant's lien in the appropriate land titles
office.

. . .

(5) The Registrar without charge may on the Registrar's own initiative, and shall on request, cancel registration of a lien
where the lien has ceased to exist under subsection (1).

IV. Issues

A. Appeal of the Master's Order

18      The Plaintiff, on the basis of error of law, seeks an Order setting aside the Master's decision to allow the application
under Rule 129 to strike out the claims against the Defendants 924745 Alberta and 411 Capital Corp. The issues raised in this
appeal are:

1. Does the Amended Statement of Claim allege a cause of action against the Defendants 924745 Alberta Inc. and 411
Capital Corp.?

2. Is the Amended Statement of Claim scandalous or vexatious?

B. Application to Amend the Statement of Claim

19      The Plaintiff also brings application to further amend the Amended Statement of Claim to provide further particulars of
the claim against 924745 Alberta, and to advance a claim against 411 Capital Corp, relying on s. 14(5) of the Land Titles Act,
R.S.A. 2000, c. L-4 and s. 15(2) of the Builders' Lien Act.

V. Analysis

A. Appeal of the Master's Order

20      Rule 500 of the Alberta Rules of Court provides for an appeal from a decision of a Master in Chambers. The appeal is to
be a review and a rehearing as if the case were before this Court for the first time (Menduk v. Gore Mutual Insurance Co. (1969),
67 W.W.R. 573 (Alta. T.D.) at 577). I agree with the view expressed by Rooke J. in Matwychuk v. Western Union Insurance
Co. (1992), 134 A.R. 230 (Alta. Q.B.) that, although the hearing is de novo, the Master's decision should not be disturbed on
appeal unless there is some clear error in the interpretation or application of the law, some palpable and overriding error of fact,
or some other appropriate reason why the decision should be varied. In the present case, the Plaintiff complains of error of law.

21      The Master decided that the claim as against 924745, 411 Capital Corp. and Robert Benvie should be struck out pursuant
to Rule 129(1)(a). The Plaintiff does not take issue with the decision concerning Robert Benvie.
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1. Does the Statement of Claim allege a cause of action against 924745 Alberta Inc. and 411 Capital Corp.?

22      Section 6 of the Builders' Lien Act states that the provider of work or materials has "a lien on the estate or interest of
the owner in the land in respect of the improvement being made." The foundation for a builders' lien action is the Statement
of Lien. Section 34(2)(a)(iii) mandates the content of the Statement of Lien. The Statement must identify, among other things,
the "owner", the "person for whom the work was done or is being done or the materials were or are being furnished," and must
provide a "description of the land and estate or interest in the land to be charged."

23      The Defendants note that the Statement of Lien was registered against the fee simple interest of the registered owner,
924745 Alberta, but not against Sota Holdings' leasehold interest. Further, the Statement of Lien identifies Sota Centre as the
party for whom the work or materials were provided and does not state that the work was requested by 924745 Alberta.

24      Section 37 of the Builders' Lien Act states that substantial compliance with s. 34 is sufficient and a lien shall not be
invalidated by failure to comply unless the owner is prejudiced by the failure. The Plaintiff argues that there has been substantial
compliance with the requirements of s. 34.

25      The Statement of Lien must identify the "owner" since, according to s. 6 of the Builders' Lien Act, the lien is "on the
estate or interest of the owner in the land in respect of which the improvement is being made." The word "owner" has a singular
meaning under the Act. The term is defined under s. 1(j) as "a person having an estate or interest in land at whose request,
express or implied, and (i) on whose credit, (ii) on whose behalf, (iii) with whose privity and consent, or (iv) for whose direct
benefit, work is done on or material is furnished for an improvement to the land and includes all persons claiming under the
owner whose rights are acquired after the commencement of the work or the furnishing of the material." [emphasis added]

26      As the Defendants point out, a registered owner may be an "owner" if the appropriate notice under s. 15 of the Act
has been given (which was not done in this case) or if the actions of the registered owner qualify the registered owner as an
"owner" under s. 1(j) of the Act.

27      The Defendants argue that the Statement of Lien defines the parameters of the estate or interest to which the lien is to
attach. The Statement of Lien in this case does not allege that the registered owner, 924745 Alberta, requested that the Plaintiff
perform work for it. Rather, it states that the work was requested by Sota Centre.

28      The Defendants rely on Husky Oil Operations Ltd. v. Ledcor Industries Ltd. (2002), 314 A.R. 308 (Alta. Q.B.) for the
proposition that a claimant can obtain no greater or further rights than those claimed in the Statement of Lien. They argue there
is nothing in the Statement of Lien or Amended Statement of Claim alleging that the work was requested by 924745 Alberta.
They also maintain that the time for registering the lien or a statement of claim has long since expired, and an amendment to
cure that deficiency would also be time barred.

29      In the Statement of Claim filed March 25, 2001, 924745 Alberta is identified as the registered owner of the land and
premises and as the landlord. P2G Technologies, and then Sota Holdings, are identified as the tenant pursuant to a lease which
provided that the tenant would arrange for the construction "with the participation of the Defendant 924745 in the building
process," "all improvements require the landlord's approval," and the tenant would remove any liens. The Statement of Claim
goes on to particularize the relationship between the Plaintiff, Sota Holdings and P2G Technologies, in terms of the contract
for building services and materials; and states that the builder's lien was filed on September 26, 2001.

30      The Statement of Claim further alleges that on August 30, 2001 the Defendant Sota supplied the Plaintiff with a cheque
for $190,000 which did not clear the bank; and on September 27, supplied a further cheque of $50,000. Further, it alleges that on
October 2, 2001 Ms. Whitehead-Down, the sole Director of 924745 Alberta, contacted the Plaintiff's representative, Les Toth,
and asked for copies of the invoices. The Plaintiff contends in the Statement of Claim that it was lead to believe the invoices
would be paid by Ms. Whitehead-Down, because in a follow-up meeting, she did not advise that an agreement for sale of the
premises had been signed, she refused to provide a copy of the lease; she did not advise that the tenant was in default of the
lease; and she did not dispute the quality of the work. The Plaintiff claims this amounted to a representation that Sota Centre was
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a tenant in good standing. It also claims in the pleading that the value of the improvements increased the value of the premises
and the improvements were incorporated into the premises.

31      The Statement of Claim provides at para. 30.1 that the initial and additional work "was done on the credit, on the behalf,
on privity and consent, and on direct (sic) benefit of the Defendant 924745." The Amended Statement of Claim corrects the
grammar in para. 30.1 by providing at para. 34, the work was done "on the credit, on the behalf, on the privity and consent, or
on the direct benefit" of the Defendant 924745 Alberta Inc.

32      The Plaintiff seeks, among other remedies, a declaration that it is entitled to a valid and subsisting lien against the interests
of the Defendants in the lands.

33      As counsel for the Plaintiff emphasizes, Rule 129 provides that no evidence shall be admissible on an application under
clause (a) of subrule (1). In an application to invoke this provision of Rule 129, the Court should consider whether it is "beyond
doubt" that the pleadings disclose no cause of action or whether justice and reason dictate that the matter go to trial: Leeds v.
Alberta (Minister of the Environment) (1989), 68 Alta. L.R. (2d) 322 (Alta. C.A.) at p. 8.

34      The Plaintiff points out that 924745 Alberta is identified in the Statement of Claim as the landlord, and the Defendants Sota
Holdings and P2G Technologies, as the tenant pursuant to a lease that provided the tenant would arrange for the construction
"with the participation of the Defendant 924745 in the building process," and "all improvements require the landlord's approval."

35      The Plaintiff further argues that the pleadings disclose the basis for the claim against 924745 Alberta because para. 30.1 (as
amended to become para. 34) uses the language from s. 1(j) of the Act and states that the work was done "on the credit, on behalf,
on privity and consent or on the direct benefit of the Defendant 924745." The Plaintiff maintains these words are sufficient to
convey to the Defendant that it is alleged the owner actively participated in the request for the work and should be liable.

36      The Plaintiff argues that the "request" concept in s. 1(j) of the Act has been interpreted to involve active participation
by the entity eventually held to have made a "request" and so to be within the definition of "owner": K. & Fung Canada Ltd.
v. N.V. Reykdal & Associates Ltd. (1998), 216 A.R. 164 (Alta. C.A.).

37      In the K. & Fung Canada Ltd. case the issue was whether the Respondent in all the circumstances was an "owner"
pursuant to s. 1(j) of the Act; that is, whether the Respondent expressly or impliedly requested the work and materials which
were the subject of the lien. Here, since this is a Rule 129 application, the question is whether the Plaintiff has plead that 924745
Alberta was an "owner" pursuant to s. 1(j) of the Act; that is, whether the company expressly or impliedly requested the work
and materials which are the subject of the lien. As noted, the Plaintiff relies on the words used in para. 30.1 as conveying the
"request" or "active participation" concept, although the word "request" is not used; and relies on reference in the Statement of
Claim to the language in the lease between the landlord and the tenant specifying the participation of the landlord in the building
process. In addition, the Plaintiff relies on Northern Electric Co. v. Manufacturers Life Insurance Co. (1976), [1977] 2 S.C.R.
762 (S.C.C.) to support its argument that the nature of the commercial relationship between the landlord-owner and the tenant
may be sufficient to find the owner is liable and argues that this relationship will be proven at trial.

38      The Defendants respond that the Courts in Alberta have held that for the holder of a freehold estate to be regarded as
an "owner" under the Act, two requirements must be met. First, there must be a "request, express or implied" that the work be
done and the materials be furnished. Second, the lien claimant must establish that the actions of the "owner" met one of the
four requirements in s. 1(j); that is, "on whose credit, on whose behalf, with whose privity and consent, or for whose direct
benefit," work was done or material furnished: Hillcrest Contractors Ltd. v. McDonald (No. 2) (1977), 2 Alta. L.R. (2d) 273
(Alta. Master) at 275. The Defendants say that although the lease contemplates approval of the landlord, there is no evidence
before this Court that the landlord's approval was obtained. In K. & Fung Canada Ltd., the court considered whether the landlord
exercised the rights under the lease. Here, however, I am not to consider evidence in the context of this Rule 129 application.

39      The Defendants also argue that the Plaintiff understood this was a leasehold improvement situation but took no steps to
learn the true interest of Sota Holdings in the property.
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40      The Defendants argue that the claims against the Defendants could only have been advanced if raised in the Statement
of Claim within 180 days after the Statement of Lien was filed, and cannot be now be resuscitated: Wil-ton Construction Ltd.
v. Amerada Minerals Corp. of Canada (1989), 61 D.L.R. (4th) 360 (Alta. C.A.). There, O'Leary J., for the Court, wrote at p.
367 that:

Section 32(1) states clearly that unless an action is commenced to realize on the lien, or in which the lien may be realized,
within 180 days from registration, the lien "ceases to exist." There is no doubt that a total failure to commence the action
contemplated by s. 32 (1) would result in loss of the lien as against all estates or interests in the land: see Macklem and

Bristow, Construction and Mechanics' Liens in Canada , 5 th  ed. (1985), at pp. 282-289.

...

The Act indicates that a lien may charge several separate and distinct interests in the same land. The same lien may attach
the interest of either or both a landlord and his tenant. There may be more than the one statutory owner whose interest are
subject to a lien. Section 4(2) contemplates that a number of separate and distinct estates or interests in minerals may be
charged by the same lien. In a given situation a lienholder may consciously elect to enforce his lien against some liened
interests but not others. It seems to me that failure to name as a defendant an owner or the holder of a prior registered
encumbrance results in the lien ceasing to exist as against the interest of that person just as effectively as if no enforcement
action had been commenced.

41      Finally, the Defendants contend that if the lien has ceased to exist as against the lands now sought to be attached, the
curative section does not give the Court jurisdiction to revive the lien against those interests: South Side Woodwork (1979) Ltd.
v. R.C. Contracting Ltd. (1989), 33 C.L.R. 43 (Alta. Master) at 58. The claimant has to register against the proper interest.

42      The question is whether the Statement of Lien properly attaches the interest of the landlord, 924745 Alberta, and whether
the Statement of Claim in turn effectuates that claim. The entity against which the lien is filed must have made the request,
express or implied, and on whose credit, behalf, with whose privity and consent, or for whose direct benefit work is done or
material furnished: Hillcrest Contractors Ltd. The Statement of Lien does not claim that the landlord and registered owner
is an "owner" within the terms of the Act, that it is a person at whose request work was done or materials furnished for an
improvement of the lands. The Statement of Claim as amended does not identify 924745 Alberta as having made such request
or having an active participation in the construction.

43      The Statement of Claim does assert the provisions in the lease between the landlord or registered owner and Sota
that contemplates "the participation of the Defendant 924745 in the building process" and that "all improvements require the
landlord's approval." However, the Statement of Claim, although arguably by its words encompassing the claim now asserted
because of the relationship evidenced in the terms of the lease, cannot assert a claim that is broader than the Statement of Lien.
The claim founded in the Statement of Lien is crystalized in the Statement of Claim which must be filed within 180 days.
The Statement of Lien did not attach the interest of the Defendant as registered owner as it did not claim that 924745 Alberta
requested that the work be done. The Statement of Claim cannot advance a claim which is broader than the claim protected by
the Statement of Lien. For that reason, the Amended Statement of Claim in the present case does not disclose a cause of action
against 924745 Alberta, or the purchaser of the property, 411 Capital Corp.

44      The appeal against the Order of the Master must fail, as there is no demonstrable error of law in his decision.

2. Is the Statement of Claim scandalous or vexatious?

45      It is unnecessary to consider this alternative basis for the Rule 129 application.

B. Application to Amend the Statement of Claim
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46      The Plaintiff also brings application to further amend the Amended Statement of Claim to provide further particulars of
the claim against 924745 Alberta, and to advance a claim against 411 Capital Corp, relying on s. 14(5) of the Land Titles Act,
R.S.A. 2000, c. L-4 and s. 15(2) of the Builders' Lien Act.

47      The Plaintiff cannot make the proposed amendment now concerning the claim against the registered owner, asserting
that the work was done at its request, since the Rule 129 application has succeeded on the basis that the Statement of Lien was
flawed and the Statement of Claim could not advance a broader claim than the Statement of Lien.

48      To permit the amendment of para. 34 as proposed by the Plaintiff would allow the Plaintiff to assert a lien and a claim
outside the statutory time period. The curative provisions do not avail the Plaintiff to, in effect, commence a new cause of action
after the time limits have expired: Wil-ton Construction Ltd.

49      The Plaintiff also seeks to amend the Statement of Claim to allege that the Defendant 411 Capital Corp. terminated the
lease of the premises without notice to the Plaintiff for a reason other than non-payment of rent, and therefore the interest of 411
Capital Corp. is subject to the Plaintiff's lien pursuant to s. 15(2) of the Act. However, s. 15(2) is premised on the lien having
attached to the leasehold interest, which it has not.

VI. Conclusion

50      The appeal of the Master's Order made under Rule 129 striking the Plaintiff's claim against 924745 Alberta and 411
Capital Corp. based on the lien, is dismissed. Further, I exercise my discretion under Rule 129 to strike the Plaintiff's claim
based on misrepresentation as against those Defendants, given that the misrepresentation is alleged to have occurred on October
2, 2001, after the provision of the goods and services that are the subject of the lien.

51      The present application to amend the Amended Statement of Claim is dismissed insofar as the amendments concern those
matters in respect of which the Statement of Claim has been found to disclose no cause of action. The application to amend to
include a claim based on s. 15(2) of the Act must fail because the lien does not attach the leasehold interest.

52      Although the equities appear to be with the Plaintiff's position, I am constrained by the law to dismiss the appeal and the
Plaintiff's application to amend the amended Statement of Claim.

Appeal dismissed; application dismissed.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Subject: Contracts; Corporate and Commercial; Insolvency; Property
Headnote
Construction law --- Construction and builders' liens — Owner — Mortgagees
Monies were held in court resulting from foreclosure sale of lands in issue — Land developer S Inc. had owned land, and W
Corp. had loaned S Inc. monies to develop land and build homes — S Inc. had granted W Corp. mortgage on lands, and principal
of S Inc. had guaranteed mortgage indebtedness — B Ltd. had filed caveat against lands to protect its interest as purchaser,
and was successful tenderer whose bid was approved following sealed tender process — P Inc. had filed builder's lien against
lands and obtained consent judgment against S Inc. — Master allowed application of B Ltd. for adjournment of W Corp.'s
application for order to pay monies held in court out to it, and also allowed B Ltd. and P Inc. leave to be added as parties to
action for purposes of allowing them to question principal of W Corp. on issue of whether W Corp. should be found to be
"owner" under Builders' Lien Act — W Corp. appealed — Appeal allowed in part — P Inc. failed to establish that W Corp.
acted as owner pursuant to provisions of Act — W Corp. acted as mortgagee throughout and did not cross over line to "owner"
status — Even if W Corp. could be treated as owner, P Inc. did not file builder's lien against W Corp.'s interest in land such
that its lien rights had lapsed or expired.
Real property --- Mortgages — Nature and form of mortgage — Merger
Monies were held in court resulting from foreclosure sale of lands in issue — Land developer S Inc. had owned land, and W
Corp. had loaned S Inc. monies to develop land and build homes — S Inc. had granted W Corp. mortgage on lands, and principal
of S Inc. had guaranteed mortgage indebtedness — B Ltd. had filed caveat against lands to protect its interest as purchaser, and
was successful tenderer whose bid was approved following sealed tender process — P Inc. had filed builder's lien against lands
and obtained consent judgment against S Inc. — Master allowed application of B Ltd. for adjournment of W Corp.'s application
for order to pay monies held in court out to it, and also allowed B Ltd. and P Inc. leave to be added as parties to action for
purposes of allowing them to question V, principal of W Corp., on issue of whether W Corp. should be found to be "owner"
under Builders' Lien Act — W Corp. appealed — Appeal allowed in part — One of issues to be determined was whether W
Corp. was beneficial owner of lands such that its mortgage merged into its beneficial ownership — On evidence before court,
W Corp. was never equitable or beneficial owner of lands, such that doctrine of merger had no application — However, some
of questions objected to by V on questioning went to issue — Since master granted adjournment and allowed P Inc. and B
Ltd. to be added as parties, B Ltd. should be allowed to pursue argument further through questioning in action and having this
ownership issue determined by trial process.
Construction law --- Construction and builders' liens — Priorities — General principles
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Monies were held in court resulting from foreclosure sale of lands in issue — Land developer S Inc. had owned land, and W
Corp. had loaned S Inc. monies to develop land and build homes — S Inc. had granted W Corp. mortgage on lands, and principal
of S Inc. had guaranteed mortgage indebtedness — B Ltd. had filed caveat against lands to protect its interest as purchaser, and
was successful tenderer whose bid was approved following sealed tender process — P Inc. had filed builder's lien against lands
and obtained consent judgment against S Inc. — Master allowed application of B Ltd. for adjournment of W Corp.'s application
for order to pay monies held in court out to it, and also allowed B Ltd. and P Inc. leave to be added as parties to action for
purposes of allowing them to question principal of W Corp. on issue of whether W Corp. should be found to be "owner" under
Builders' Lien Act — W Corp. appealed — Appeal allowed in part — P Inc. failed to establish that W Corp. acted as owner
pursuant to provisions of Act — B Ltd.'s claim as purchaser had priority to P Inc.'s builder's lien claim as it was first in time
registration, and filing builder's lien did not give retroactive effect to builder's lien claim over interest of purchaser who had
protected its interest by way of filing caveat — It was doubtful that purchase by W Corp. of guaranteed investment certificates
(GICs) in specified amounts were mortgage advances at time GICs were purchased — Determination made those amounts
vulnerable to claims by B Ltd. and P Inc., and issue required further evidence.

APPEAL FROM decision of master allowing application for adjournment of appellant's application for order to pay monies
held in court out to it, and also allowing certain companies leave to be added as parties to action for purposes of allowing them
to question principal of appellant on certain issue.

Robert A. Graesser J.:

Introduction

1      This is essentially a priority dispute over monies held in court as a resulting from the foreclosure sale of the lands in question.

2      Westpoint Capital Corporation ("Westpoint") appeals the decision of Master Breitkreuz pronounced March 21, 2016. Master
Breitkreuz allowed the application of Berry Homes Ltd. ("Berry") for an adjournment of Westpoint's application for an order to
pay monies held in court out to it. Master Breitkreuz also allowed Berry and Performance Paving Services Inc. ("Performance")
leave to be added as parties to this action for the purposes of allowing them to question Munir Virani, the principal of Westpoint,
on the issue of whether Westpoint should be found to be an "owner" under the Builder's Lien Act, RSA 2000 c B-7.

3      The issues before me are whether Westpoint should succeed on this application in having the monies in court paid out to
it, or whether it should be declared to be an owner under the Builder's Lien Act and a subsequent determination as to priorities,
or if these issues should go to trial or summary trial.

4      Procedurally, Performance had applied on April 17, 2015 for a declaration that its builder's lien was valid, and for judgment
against the defendants, including Westpoint. It sought orders that "Westpoint be identified as an owner under the terms of the
Builder's Lien Act", or that it be paid in priority to Westpoint and Berry out of any equity arising from the sale of the lands.

5      Berry sought an adjournment of the determination of the priority claims, and in the alternative, an order that Westpoint
was an owner under the Builder's Lien Act "and this is subsequent in priority to Performance along with an order confirming
that Berry stands in priority to Performance".

Background

6      The basic facts are not in dispute. Solomon Spruce Ridge Inc. ("Solomon") is a land developer. Martin Gunderson is
the principal of Solomon.

7      Solomon owned land in Spruce Grove, Alberta for the purposes of building homes on it. Westpoint loaned Solomon monies
to develop the land and build the homes. Solomon granted Westpoint a mortgage on the lands, dated October 24, 2013 and
registered on November 12, 2013. Mr. Gunderson guaranteed the mortgage indebtedness.

8      The lands were previously owned by 1258276 Alberta Ltd., of which Mr. Varani was the principal. 1258276 Alberta Ltd.
sold the lands to Solomon, and Westpoint advanced its mortgage to facilitate the purchase of the lands by Solomon.
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9      Performance argues in this application that the mortgage advance was for an amount significantly in excess of the then
value of the lands.

10      Westpoint claims that the mortgage was fully advanced on November 22, 2013, before Berry filed its caveat as purchaser
of the lands from Solomon, and before Performance filed its builder's lien against the lands. Through record production
and questioning, it appears that the full amount of the mortgage was advanced shortly after the mortgage was granted,
notwithstanding that construction activities were proceeding and the work was not complete.

11      Some of the funds advanced went directly to Solomon, however, $1,000,000 was advanced into a guaranteed investment
certificate (GIC) in Westpoint's name.

12      In addition to the purchase of the GIC, approximately $290,000 of the monies advanced on November 22, 2013 went
to three subcontractors who had been working on the lands. Mr. Virani's evidence on his questioning was that approximately
$200,000 went to Good Brothers Construction, $3,192 went to DeAngelis Development, and approximately $80,000 went
to Clearwater Rock. Mr. Virani was unsure as to whether Westpoint paid these contractors directly, or whether Westpoint
"reimbursed Solomon for having paid for the work being done" (at p 49 line 5 to p 50 line 11). Westpoint refused to undertake
to advise what actually happened, although later advised that "Westpoint paid these funds to Solomon in order for Solomon
to pay these invoices".

13      One of the encumbrances against the land ahead of Westpoint's mortgage was the development agreement between
Solomon and the City of Spruce Grove. Spruce Grove required a bond to secure performance of Solomon's obligations under
the development agreement.

14      From questioning and responses to undertakings, it appears that some of the funds were used to purchase a GIC with the
Alberta Treasury Branches "standing" for a letter of credit issued to the City of Spruce Grove. According to Dan Champagne
(president of Performance) in his affidavit of June 3, 2015, as at that time the GIC with the Alberta Treasury Branches was in
the name of Westpoint and was in the amount of $596,757. It is not in evidence before me as to what happened to that GIC.

15      Undertaking responses provided by Mr. Virani show that as of May 7, 2015, the ATB Financial GIC was in the name
of Westpoint and stood at $604,585.20.

16      It does appear from the questioning of Mr. Virani that there were still unresolved issues with the Alberta Treasury Branches
at that time.

17      Part of the arrangements between Solomon and Westpoint authorized and directed Westpoint to "irrevocably advance and
disburse to the Royal Bank of Canada $1,000,000 for a guaranteed investment certificate, issued by the Royal Bank of Canada
in favour of Westpoint as collateral security for the TXN 890 Loan (the mortgage loan)".

18      The loan agreement directed Westpoint to "deduct the foregoing fees, legal fees and reserves from the advance of the
TXN 890 Loan and to disburse the TXN 890 Loan in accordance with the following . . . "

19      From questioning, it appears that the Royal Bank GIC was held by Westpoint as security for completion of the deep
services to be constructed on the lands by Solomon. The $1,000,000 was apparently released to Solomon on or about August
15, 2014. Mr. Virani testified for Westpoint that it was then satisfied that the deep services were complete.

20      According to Mr. Champagne, the certificate of completion for the deep services was not issued until October 27, 2014,
which is a date after Performance filed its builder's lien.

21      Construction began, and Performance contracted with Solomon to perform paving work on the lands.

22      Again from questioning, it appears that Solomon was in default of its obligations to Westpoint under the mortgage almost
immediately after the mortgage was advanced on November 22, 2013.
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23      Berry agreed to purchase the lands from Solomon under an agreement dated April 26, 2013. Berry gave Solomon
$168,000 as a deposit under the agreement. No fixed closing date was specified; rather, possession was to be given 14 days
after subdivision approval.

24      The deposit cheque is dated May 2, 2013. On May 7, 2013 an addendum was signed by Berry and Solomon. That required
Solomon to service the lands on or before July 31, 2013. If subdivision was not obtained by then, either party had the right to
terminate the agreement. It also obliged Berry to pay $932,000 for unconditional release to Solomon on the completion date.

25      There was a further amendment dated July 26, 2013 amending the July 31 date to September 30, 2013, and another
amendment dated September 29, 2013 amending the date to October 31. Then on November 13, 2013, the parties agreed to waive
the "mutual subdivision condition" and Solomon agreed to carry back $2,260,000 of the purchase price interest free for a year.

26      Pursuant to that agreement, Berry paid Solomon a further $932,000.

27      Berry filed a caveat against the lands to protect its interest as purchaser on December 5, 2013. The caveat is dated
November 29, 2013.

28      Performance filed a builder's lien against the lands on October 7, 2014 claiming unpaid amounts for its services to Solomon.
Performance issued a statement of claim on December 1, 2014 and filed a lis pendens on December 2, 2014. It obtained a
consent judgment against Solomon in the amount of $242,673.76 plus interest and costs on July 10, 2015.

29      Paragraph 6 of the Statement of Claim says:

The Defendants, Westpoint Capital Corporation and Berry Homes Ltd., are joined to this Action as nominal Defendants
pursuant to the provisions of the Builder's Lien Act as prior encumbrance holders on the above Titles under registration
numbers 132 365 077 and 132 397 634.

30      On March 17, 2015, Westpoint commenced foreclosure proceedings. Performance had commenced action on its builder's
lien on December 2, 2014. Berry filed an application on July 8, 2015 seeking a declaration that Westpoint is owner of the lands,
such that its caveat would attach to Westpoint's interest in the lands.

31      The initial court applications and affidavits filed in this action related to Westpoint's foreclosure and its attempt to obtain
a vesting order of the lands under its mortgage. Westpoint's attempts to do so were opposed by Berry and Solomon and other
lien claimants.

32      Solomon and Mr. Gunderson have not been active in the foreclosure proceedings commenced by Westpoint and did not
oppose the foreclosure. It has taken no part in these proceedings relating to priorities to the funds in court.

33      Ultimately, Westpoint was unsuccessful in the tender process and its attempt to acquire the lands through foreclosure.
Master Schulz granted an order confirming sale and vesting title to the lands to Berry on July 9, 2015. Berry was the successful
tenderer whose bid was approved following a sealed tender process.

34      The sale process resulted in $3,605,489.43 being paid into court.

35      This application was brought by Westpoint on October 30, 2015, seeking payment of the monies in court.

36      Master Wacowich ordered that $600,000 of the monies in court be paid out to Westpoint on November 2, 2015, such
that $3,005,489.43 remains.

Standard of Review

37      All parties agree that the standard of review for now is correctness, such that no deference is accorded to the Master's
decision below. This follows Bahcheli v. Yorkton Securities Inc., 2012 ABCA 166 (Alta. C.A.), and cases following it.
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Arguments

Westpoint

38      Westpoint argues that Master Breitkreuz erred by granting the adjournment to allow Performance and Berry to pursue
their theory that Westpoint was not simply a mortgagee but was also an owner for the purposes of the Builder's Lien Act. Being
an "owner" under the Builder's Lien Act would make Westpoint's interest in the lands subject to Performance's lien, presumably
ahead of their mortgage.

39      Westpoint submits that the issue of whether Westpoint became an owner within the meaning of the Builder's Lien Act
is irrelevant and a red herring issue, as Performance never claimed a lien against Westpoint's interest in the land. Because
Performance did not advance the "ownership" claim against Westpoint until Westpoint brought its application to have the monies
in court paid out to it, Westpoint argues that the time for filing a builder's lien had long since expired.

40      Westpoint relies on Arres Capital Inc. v. Graywood Mews Development Corp., 2011 ABQB 411 (Alta. Q.B. [In Chambers]).

41      Westpoint also argues that the advance of mortgage funds to the Royal Bank to purchase a GIC in Westpoint's name
was an advance under the mortgage and should be treated as such in determining the priorities on the sale of the land. It cites
Berkeley Securities Ltd. v. Grouse Nest Resorts Ltd., [1978] 3 W.W.R. 9 (B.C. S.C.), and CIBC Mortgage Corp. v. Duguay,
[1991] B.C.W.L.D. 855 (B.C. S.C.) [1991 CarswellBC 610 (B.C. S.C.)], in support of that position.

Performance

42      Performance argues that Westpoint is an owner within the meaning of section 1(f) of the Builder's Lien Act. They argue
that following the line of cases starting with Northern Electric Co. v. Manufacturers Life Insurance Co., 1976 CanLII 203,
(1976), [1977] 2 S.C.R. 762 (S.C.C.) at pp 765 and 774. That case was followed by Cipriani v. Hamilton (City), 1976 CanLII 35,
(1976), [1977] 1 S.C.R. 169 (S.C.C.) at p 173 and then by Bird Construction Co. v. Ownix Developments Ltd., [1984] 2 S.C.R.
199 (S.C.C.); and Bird Construction Co. v. Ownix Developments Ltd., 1984 CanLII 79, [1984] 2 S.C.R. 199 (S.C.C.), at p. 213.

43      There is no doubt under Alberta law that a mortgagee can conduct itself in such a way as to be considered to be an
owner for the purpose of builder's liens. The same principle applies to landlords, whose interest in the lands may become subject
to builder's lien claims arising out of tenant improvements, if the landlord has acted more like an owner in the construction
process than a landlord with no direct interest in the improvements. See Suss Woodcraft Ltd. v. Abbey Glen Property Corp.
[1975 CarswellAlta 48 (Alta. T.D.)], 1975 CanLII 252, Suss Woodcraft Ltd. v. Abbey Glen Property Corp., [1975] 5 W.W.R.
57 (Alta. T.D.) and cases following it.

44      Performance argues that the facts here bring Westpoint into the realm of owner, rather than simply as mortgagee. As
such, Performance says its builder's lien for $242,673.76 plus interest and costs should take priority over Westpoint's mortgage.
It argues that Master Breitkreuz was right to permit Performance and Berry to question Mr. Virani to attempt to determine if
Westpoint could be shown to be an owner within the meaning of the Builder's Lien Act. For the purposes of this appeal, they
argue that this is a matter that should go to trial so that credibility issues can be properly explored and resolved.

Berry

45      Berry argues that if Westpoint is an owner under the Builder's Lien Act, their caveat protecting their interest in the lands
as purchaser would follow Performance's lien in priority and would move ahead of Westpoint's mortgage. Berry argues that
as a purchaser of the lands from Solomon, any payments it makes towards that purchase create an equitable lien on the lands,
citing Di Castri, Victor, The Law of Vendor and Purchaser, 3d ed., loose-leaf, (Toronto:" Thomson Reuters, 2014 paras 913 and
914) as well as Sparrow Developments Ltd. v. Gail (1985), 61 A.R. 210 (Alta. Q.B.) and Pan Canadian Mortgage Group Inc.
v. 679972 B.C. Ltd., 2014 BCCA 113 (B.C. C.A.). In the alternative, Berry argues that Westpoint had a beneficial ownership in
the lands and, as a result, its mortgage merged into its beneficial ownership. As a result, Berry's purchaser's caveat would rank
ahead of Westpoint's registered mortgage in the priorities to the funds.
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46      Berry's interest was protected by the caveat it filed on December 5, 2013, shortly after Westpoint's mortgage was filed
and fully advanced. Berry argues that if the mortgage interest and beneficial ownership of the land become united in the same
person, they merge such that the mortgage becomes extinguished. Berry submits that if Westpoint became an owner of the
land under the Builder's Lien Act, as argued by Performance, its interests merged and the mortgage merged into its ownership
interest. Thus, Berry's caveat would take priority.

47      Indeed, since a purchaser's interest takes priority to a builder's lien, citing Royal Trust Corp. of Canada v. Bengert
Construction Ltd., [1988] A.J. No. 277 (Alta. C.A.) [hereinafter Coyes], Berry's interest would take priority over Performance's
builder's lien.

48      Since Berry paid Solomon $1,100,000 under its purchase agreement with Solomon, Berry is entitled to recover that
amount plus interest plus costs from the monies in court as a first priority against those funds.

49      Berry argues in the alternative that Westpoint wilfully concealed its "de-facto ownership interest in the subject lands".
Berry relies on s 11(4) of the Builder's Lien Act:

(4) A registered mortgage or a mortgage registered by way of a caveat has priority over a lien to the extent of the mortgage
money in good faith secured or advanced in money prior to the registration of the statement of lien.

50      They argue that because of this concealment, the advance of mortgage monies was not in good faith. Berry relies on Royal
Bank v. Donsdale Developments Ltd. (1986), 74 A.R. 161 (Alta. Q.B.).

51      As a further argument, Berry argues that if Berry is not able to maintain priority over Performance and Westpoint is not
able to maintain its priority over Performance (as mortgagee), the "equitable solution" is to allow each party to have priority
over its respective counterpart, following the analysis in Dunlop and Blackwold, Debt Recovery in Alberta (Toronto: Reuters
Canada Ltd., 2012) pages 399-401.

52      Following that logic, Berry argues:

If Performance takes priority to Westpoint in the amount of $250,000 the proper priority has been applied and Westpoint
cannot argue it has been dealt with unjustly. However, in order to satisfy s. 14 of the Land Titles Act, one must then
determine priority to the $250,000 by date of registration — and that priority should be of Berry over Performance. In such
circumstances, Westpoint has only given up its priority to the extent of the amounts claimed under Performance's builder's
lien; Performance maintains its position subsequent to Berry, and Berry is granted only a portion of the amount claimed
pursuant to its purchaser's lien but it is done while avoiding any additional prejudice to Westpoint.

53      During argument, I questioned the purchase of the Royal Bank GIC in Westpoint's name on November 22, 2013, and
asked for further submissions as to whether that transaction constituted an advance so as to give that $1,000,000 priority over
Berry's purchaser's caveat filed December 2, 2013 and Performance's builder's lien filed October 7, 2014. I received further
submissions from the parties over the course of February, 2017.

Analysis

54      It is clear that if I do not accept Westpoint's argument that the entire matter is answered by Arres Capital Inc. v. Graywood
Mews Development Corp., the issue as to whether Westpoint acted in the role as owner for the purposes of the Builder's Lien
Act should go to trial or to summary trial.

55      Berry argues that Arres is distinguishable because it did not deal with a situation where there was concealment of
Westpoint's "true role". Performance excuses its failure to lien Westpoint's interest in the land on the basis of discoverability:
It wasn't until Westpoint's application to pay the monies out of court did Performance learn that Westpoint may have acted in
the capacity as owner.
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56      Arres is remarkably similar to the basic facts in this case. In that case, the lien claimants filed their builder's liens claiming
against the fee simple estate of the registered owner, who happened to be the contracting party with the builder's lien claimants.
The mortgage had been fully advanced before any of the liens was filed. The lien claimants argued that Arres had acted as
owner within the meaning of s 2(f) of the Builder's Lien Act.

57      Master Smart referred to section 34(2) of the Builder's Lien Act regarding the formalities of a builder's lien:

(2) The statement of lien shall set out

(a) the name and residence of

(i) the lienholder,

(ii) the owner or alleged owner, and

(iii) the person for whom the work was or is being done or the materials were or are being furnished,

(b) the date when the work was completed or the last materials were furnished, or if the statement of lien is filed
before the completion of the contract or subcontract, as the case may be, a statement that the work is not yet
completed or the materials have not yet all been furnished,

(c) a short description of the work done or to be done or of the materials furnished or to be furnished,

(d) the sum claimed as due or to become due,

(e) a description, sufficient for registration, of the land and estate or interest in the land to be charged, and

(f) an address for service of the lienholder in Alberta.

58      In dealing with these mandatory requirements, Master Smart referred to LT Interior & Drywall Ltd. v. Sota Centre Inc.,
2003 CarswellAlta 918 (Alta. Q.B.).

59      In that case, Greckol J (as she then was) dealt with a situation where the builder's lien claimant filed a claim against the
interest of the fee simple owner of the lands, and not the tenant of the owner for whom the claimant had done the work.

60      Greckol J recited the facts, which included that the contract for the work was between LT Interior and the tenant, Sofa
Centre.

61      The lien did not state that the work was done "on the credit, on the behalf, on the privity and consent, or on the direct
benefit" of the registered owner (the wording in s 1(f) of the Builder's Lien Act.

62      Greckol J held at para 25:

[25] The Statement of Lien must identify the "owner" since, according to s. 6 of the Builders' Lien Act, the lien is "on the
estate or interest of the owner in the land in respect of which the improvement is being made." The word "owner" has a
singular meaning under the Act. The term is defined under s. 1(j) as "a person having an estate or interest in land at whose
request, express or implied, and (i) on whose credit, (ii) on whose behalf, (iii) with whose privity and consent, or (iv) for
whose direct benefit, work is done on or material is furnished for an improvement to the land and includes all persons
claiming under the owner whose rights are acquired after the commencement of the work or the furnishing of the material."

[Emphasis added]
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63      While that case involved work done for a tenant and the builder's lien claimant's attempt to have the fee simple owner
made responsible for the lien, the principles involved are the same where a builder's lien claimant is attempting to make a
mortgagee responsible for the lien.

64      In LT Interior Drywall the problem for the builder's lien claimant was that it had claimed against the fee simple owner,
but had not in its lien claim asserted that the word was done "on the credit, on the behalf, on the privity and consent, or for
the direct benefit" of the registered owner.

65      The decision may be considered as a technical one, but it recognizes that builder's lien claims are an extraordinary remedy
allowing claimants in circumstances to advance claims and collect payment from parties they had no contractual relationship
with. Because of the extraordinary nature of the lien remedy, the courts have consistently held that lien claims and the rights
of lien claimants are to be construed narrowly: see Kettle Valley Contractors Ltd. v. Cariboo Paving Ltd. [1986 CarswellBC
63 (B.C. C.A.)], 1986 CanII 1009.

66      The genesis of builder's lien claims against mortgagees on the basis that they are owners within the meaning of builder's
lien legislation is Northern Electric Co. v. Manufacturers Life Insurance Co. (1976), [1977] 2 S.C.R. 762 (S.C.C.). In that case,
the court decided that the mortgagee was an owner as the mortgagee had requested that the work be done, that the work had
been done on the mortgagee's behalf and for the mortgagee's direct benefit and with the mortgagee's privity and consent.

67      Manufacturer's Life Insurance had initially bought the lands from a developer and then leased the lands back to the
developer under an 80-year lease. Under the lease, the developer was to build on the lands and mortgage monies would be
advanced under a mortgage charging the developer's leasehold interest to enable construction. Ultimately, the lands would revert
to Manufacturer's Life Insurance when the lease expired.

68      The majority of the Supreme Court concluded:

I cannot agree with the submission that Metropolitan was merely borrowing money to enable it to put up a building of its
own, and that the respondent was not advancing money for the construction of a building for it by Metropolitan. The title
position and the rent payment provisions are against any such submission. Whose building was it if not the respondent's,
subject to possession and use by Metropolitan for a limited period, by way of being able to realize some pecuniary advantage
from its original ownership of the land and from its exertions as contractor? The letters of commitment are clear enough
on this point since they associate the obligation to construct the building with the transfer to the respondent of the land
upon which the building is to be constructed, and they provide that the construction will be paid for by the respondent.
This is the substance of the overall arrangement, and the security aspect of the transaction, involving a mortgage of the
leasehold, cannot be allowed to mask that substance. I am not at all persuaded that the true character of the transaction
between the parties can be founded upon a consideration of only the mortgage of the leasehold, with its commonplace
provision that any advances thereon are in the discretion of the mortgagee. This provision has no more reality against the
entire arrangement than has that provision of the mortgage by which the mortgagor acknowledges receipt of the entire sum
of the proposed loan as consideration for the mortgage.

69      The developer was considered to be the contractor within the meaning of the Nova Scotia Builder's Lien Act, the majority
stating:

It is a person who contracted with the owner, that is with the respondent, for the construction of the apartment building. I
do not think that the definite article "the" in the definition can be taken here to exclude the respondent since, so far as any
contract for the building was concerned, the respondent, as owner of the land on which the building was to be constructed,
qualified as "owner" in respect of the contract. There was a direct dealing between Metropolitan, which acted as its own
contractor, and the respondent, the former undertaking with the latter to build an apartment building according to plans
to be approved by the respondent. I think it would be too narrow a reading of the provisions of the Mechanics' Lien Act
(having regard to its object to offer protection to persons doing work or providing services or furnishing materials in respect
of any building or improvement) to draw a distinction between a contract for an entire building and a contract for work,
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services or materials going to make up that building, so as to exclude the former from the scope of the Act in respect of
the definition of "contractor".

70      Many years earlier, a similar argument had been raised in John A. Marshall Brick Co. v. York Farmers Colonization Co.
(1916), 35 O.L.R. 542 (Ont. C.A.), aff'd (1917), 54 S.C.R. 569 (S.C.C.). In that case, the appellants sold Irving some land. It
was a condition of sale that Irving build on it, according to plans and specifications prepared by Irving.

71      Monies were advanced by the appellants to Irving so he could build. Irving defaulted, and the appellants took the lands
back in a foreclosure process under their agreement for sale. Liens were filed by Irving's subcontractors. One of them, Marshall
Brick, claimed that the appellants were owners within the meaning of the lien legislation in Ontario.

72      Meredith CJCP speaking for the majority in the Ontario Court of Appeal stated at paras 11- 13:

11 That, however, does not prevent mortgagees from being more than mortgagees, they are "owners" if they come within
the definition of that word contained in the interpretation clause of the Act before mentioned. The definition is: one having
an estate or interest in land upon which work is done or materials placed or furnished, at whose request and upon whose
credit, or on whose behalf, or with whose privity and consent, or for whose direct benefit, the work is done or materials
supplied.

12 The work was done and materials supplied by Irving's contractor, Campbell, and his sub-contractors, and by workmen
and tradesmen who sold materials to them. The appellants had nothing to do with these contracts nor any control over the
contractor, sub-contractors, or workmen or tradesmen. Their dealings were with Irving only: they could keep him up to
his obligations to them: but, apart from that, Irving was substantially owner of the lands and could do as he pleased.

13 That being so, how can the "mortgagees" be deemed "owners?" Nothing was done or supplied by contractor,
subcontractor, or workman, at their request or on their credit: Irving was in no sense their agent in making his contracts, the
work was done at his request and upon his credit solely: so too on his behalf: the appellants were strangers to the building
contracts of Irving with the builders: there was no privity and consent: and plainly it was not for their direct benefit, it
was for Irving's direct benefit: all that the appellants could get would be an indirect benefit in the additional security they
would have if the value of the lands were increased by the buildings more in amount than the sums they paid to Irving,
under their agreement with him, towards the erection of the buildings: and so they are without sec. 8 of the Act, and within
secs. 14 and 8(3).

73      Riddell J concurred in the result and concluded that the appellants had done nothing to request the work. At paragraph
37, he stated:

37 With the law that mere knowledge and non-interference will not render a mortgagee liable as an owner, and that each
case is to be determined upon its own facts, I can find nothing in the present case to show that the work in question was
done at the request of the company: the decision of the Referee should he reversed with costs here and below.

74      Since Northern Electric, there have been a number of decisions finding a mortgagee to be the owner for builder's lien
purposes.

75      Bird Construction Co. v. Ownix Developments Ltd., [1984] 2 S.C.R. 199 (S.C.C.), dealt with a complex arrangement
between Phoenix and a developer to build Phoenix's Canadian head office by way of a sale of lands by the developer to Phoenix.
The developer then leased back the lands and mortgaged its leasehold interest to Canada Trust to obtain financing for the
construction. The developer subleased the building to be completed to Phoenix along with other "subtenants".

76      When the developer became insolvent, its contractor, Bird, liened the interests of the developer as well as that of Phoenix.
The Supreme Court concluded that in these circumstances, Phoenix was an owner for builder's lien purposes. It stated at p 217:

The next step is to determine whether the "work", which I have concluded was done at the request of Phoenix, was done
pursuant to any one of the four subparagraphs of subs. 1(d). It would be difficult to conclude that all four did not apply in
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the circumstances. The appellant argued for a distinction in these statutory tests between a "contracting owner" and a "non-
contracting owner" in the event that Phoenix was found to be an owner. The statute admits of no such interpretation and in
neither Northern Electric nor Cipriani, supra, was any such interpretation placed on the Act. It is clear that Ownix could
not, on its own resources, finance this project. It is beyond argument that the credit lease was an arrangement whereby the
creditworthiness of Phoenix was utilized for the purpose of obtaining the Canada Trust mortgage. The mortgage proceeds
financed the construction carried out on these lands. Whether the transaction took this route as against a simple mortgage
by PCDA as owner or by means of a simple guaranty by Phoenix of Ownix's covenants in a mortgage, is of no importance.
The form may have been dictated by tax, insurance regulations or other considerations. The substance remained the same.
It was the credit of Phoenix that was employed to bring this project into being and to establish the head office for Phoenix
Canada.

Phoenix, being the registered owner of the land, had an "interest in the land" within the meaning of s. 1. It was at the
"request" of Phoenix that the work was done on the land by Bird. Divided up into each single step or function performed
by the parties under the development agreement, it might be argued that Ownix, not Phoenix, "requested" Bird to construct
the building. Ownix, through the performance of the development contract, caused the building to be built, which building,
by the contract, became, in the fullness of time, the sole property of Phoenix. Additionally, Phoenix participated in the
profits from the operation of the building until it vested completely in Phoenix in 35 years. In short, Ownix and Phoenix
instituted this development project wherein a head office for PCDA was brought into being, all pursuant to the development
contract between Ownix and Phoenix. As was the case in Northern Electric, supra, Phoenix was the entrepreneur, owner
and financier. Ownix was the contractor for Phoenix; and Bird was engaged by Ownix on behalf of and as the agent for
Phoenix. This was the substance which the form merely served.

The other subparagraphs of para (d), that is subparas (ii), (iii) and (iv), are alternative, not successive features of the
definition of "owner". But even if each of them applied cumulatively, all are met on these facts. For the reasons already
stated, the "work" in question was done on these lands "on behalf of", "with privity or consent" of, and for "the benefit of",
Phoenix, the residual owner and intermediate beneficiary from the operations of the building.

77      In Royal Trust Corp. of Canada v. Bengert Construction Ltd. [1986 CarswellAlta 257 (Alta. Q.B.)], 1996 CanLII 1798,
the appellants purchased a "lot and home" from Bengert Construction Ltd. Bengert was to construct the house on the lands
according to a specified house plan.

78      The appellants gave a down payment and later filed a caveat to purchase its interest as purchaser. Before the appellants'
caveat was filed, work was done on the lands by builders subcontracting with Bengert. Those builders filed builder's liens after
the appellants had filed their caveat.

79      Virtue J considered a number of cases and contrasted the case before him with cases where a purchaser had been held to be
an owner. He noted that in the case before him, there had been no progress draws and the purchasers had little or no involvement
in the project. The purchasers were entitled to priority for their deposit because their caveat was filed "first in time".

80      In a related case, Royal Trust Corp. of Canada v. Bengert Construction Ltd., [1988] A.J. No. 277 (Alta. C.A.), the Court
of Appeal stated at paras 23 to 25:

[23] The Supreme Court of Canada has considered the definition of "owner" in similar words in other statutes in three
cases since 1976: City of Hamilton v. Cipriani (1976) 1976 CanLII 35 (SCC), 67 D.L.R. (3d) 1; Northern Electric Co.
v. Manufacturers Insurance Co. (1978) 1976 CanLII 203 (SCC), 79 D.L.R. (3d) 336; and Phoenix Assurance Company
Limited v. Bird Construction Company Limited 1984 CanLII 79 (SCC), [1984] 2 S.C.R. 199. None of these cases, in my
opinion, stands for the proposition that contracting with a builder, of itself, brings one within the definition of "owner".
In all of those cases, there was an active participation by the entity eventually held to have made a "request" and so to
be within the definition of "owner".
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[24] The position of many new home buyers is aptly stated by Mr. E. Mirth, of the Alberta bar in a paper delivered to the
Alberta Branch of the Canadian Bar Association and reproduced in the Association's papers for 1986 at page 488:

"one must . . . quere the application of the Act to an 'interim' purchaser: - one who acquires an interest under an
'interim' agreement for sale and who expects to have little or no involvement in the project until it is completed. It
is not uncommon for a new-home buyer to tie a property up with an 'interim' purchase with no further significant
involvement until closing after house completion. The buyer, in his own mind at least, is buying a completed house;
not a lot with construction to be done thereon. Often his 'interim' says little more about what construction is to be done
(and how) than to say that a house of a certain type is to be built. There are no progress payments, and often the buyer
simply assumes the builder's mortgage (which finances construction) on closing and possession. From the buyer's
perspective he is on closing buying a completed house and lot by cash (or cash and mortgage assumption). Especially
where the builder has or places permanent financing to be assumed on closing, the 'interim agreement' seems closer
in character to an option than to an agreement for sale. The deal has a distinct and separate level of closing once the
house is built. The buyer swaps his full price payment for title to a completed house."

[25] In this case, the Coyes' participation in the construction activities was little more than to choose a house
plan. They had such a minimal part in design that their contract does not even specify any extras to be added to it.
The contract does not empower them to inspect during construction or to have any involvement with sub-trades.
The builder had obtained the mortgage and financed construction from it so that Mr. and Mrs. Coyes were unable
to control the cash flow into the project to ensure that no builders' liens would be outstanding. Moreover the form
of contract describes the Coyes as interim purchasers, which was borne out by the provision for a closing when
the house was completed at which time most of the purchase price would be paid by cash and the assumption
of the builder's mortgage. Only then would title be transferred.

81      In Smoky River Coal Ltd., Re, 1999 ABQB 204 (Alta. Q.B.), Lovecchio noted at paragraph 22:

[22] It is true that there have been cases where the interest of a requesting mortgagee has been sufficient to allow them to
constitute an "owner" under the Builder's Lien Act but these decisions are all predicated on a finding of a request by the
mortgagee to do the work or a direct dealing between the mortgagee and the lien claimant concerning the work.

82      Lovecchio J dealt with priorities at para 46:

[46] There is another reason for not linking security interests and ownership interests under the umbrella of all interests.
The taking of a mortgage as security for a debt is not of the same nature as becoming the owner of a property. In a mortgage,
the creditor has provided funds to the owner and now simply wants to be repaid. The creditor has taken a security interest
to secure that repayment. The nature of their security interest in the property and their relationship to the owners is similar
to that of the lienholders. The lienholders are also creditors who have done something for the owners and want to be
paid by the owners. As they are both creditors, the issue, as between the Petitioners and the lienholders, should be one
exclusively of priorities except for the situations in which the mortgagee has, by direct dealing, involvement or by the
nature of the financing arrangement, incurred a direct liability to the lienholder. In those latter situations, the "priority"
goes to the lienholder, not because the words are expanded in section 4(2), but more logically because the conduct of one
of two parties who have a similar interest in relation to the owner has dictated that, as between the two, the lienholder
should have the advantage.

83      The principles relating to mortgagees becoming owners for the purposes of builder's lien claims has been applied to
landlords. In Suss Woodcraft Ltd. v. Abbey Glen Property Corp., 1975 CanLII 252, McDonald J (as he then was) found that
the landlord had become an owner for the purposes of builder's liens filed relating to work done for tenants constructing tenant
improvements. That case was followed in Hillcrest Contractors Ltd. v. McDonald (No. 2) [1977 CarswellAlta 36 (Alta. T.D.)],
1977 CanLII 555.
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84      Performance referenced several other Alberta cases that deal with the mortgage advance issues. George N. Jackson Ltd.
v. Batoni-Bowlen Enterprises Ltd. [1990 CarswellAlta 148 (Alta. Q.B.)], 1990 CanLII 5571, questioned (without deciding the
point) whether a mortgage advanced beyond the value of the building would take full priority over builder's liens.

85      In Royal Bank v. Hallmark Golf Developments Inc., 1992 CanLII 6103, [1992] A.J. No. 226 (Alta. Q.B.), the Court
considered the priority of secured advances by the Royal Bank. All credit facilities were fully advanced before any builder's
liens were filed, but payments were made on the operating line of credit and further advances on it after liens had been filed.
Dixon J held that advances on the operating line after the liens were filed ranked behind the liens. He stated at paras 17 and 19:

17 Having regard to the first issue, I am of the opinion that withdrawals pursuant to an authorized line of credit secured
against real property should be treated as equivalent to draws made under a registered mortgage for the purposes of
establishing priority under the Builders' Lien Act. The two are functionally identical. A bank cannot circumvent the priority
sections of the Builders' Lien Act by merely using different terminology than that used in s. 9(2) of the Act. An interpretation
of the Act must reflect its purpose, that of securing a priority of interests through the process of registration.

19 Again, the purpose and intent of the Builders' Lien Act would be circumvented if banks were allowed to characterize
their loans as fully secured at the time of registration. Such a characterization is not borne out by a literal reading of s.
9(2). The section speaks of "mortgage money . . . advanced in money prior to the registration of the statement of the lien".
Section 9(3) addresses the situation where advances are made under a mortgage after a lien has been registered. These
clear indications of the importance of timing would be superfluous if the section assumed that all mortgage monies were
advanced at the time of registration of the mortgage. Moreover, the proviso "in money" appears to point to a concrete
advancement of funds.

86      The Court of Appeal upheld the decision, at 1993 ABCA 255 (Alta. C.A.). The Court of Appeal noted at para 7(c) and (d):

(c) There is no evidence here that the mortgagee was obliged to permit further draws, i.e. honor cheques beyond the balance
in the chequing account. There is admittedly no express covenant to that effect in the appeal book. Indeed, clause 15 of
the mortgage expressly says that the mortgagee is not obliged to advance the moneys, or the rest of them. Whether any
other contract might modify that is not revealed by the evidence. The mortgagee cites definitions of revolving credits from
dictionaries and like works, but we are unwilling to assume that every arrangement with that name contains a covenant to
advance, especially as we lack knowledge of some of the other terms of this loan.

(d) The agreements in the appeal book clearly provide that the mortgagee may call the loans if the borrower has failed to
make any payment or breached any of his covenants, or if the mortgagee feels there have been adverse financial changes.
And some of the loans were demand loans anyway. It is agreed that the borrower was behind in its interest payments
before the liens were registered, and such liens surely would constitute adverse financial changes. The mortgagee argues
that it would take a formal declaration of default and advance notice before it could refuse to permit draws under the
revolving line of credit. We see no clause or condition to that effect. That the mortgagee would be obliged to advance
more money to a borrower in default and shaky, and whose loan could be called at once, offends common sense. When
counsel for the mortgagee was asked whether he really wanted this Court to put such a proposition of law into a judgment,
he backpedalled, but we cannot disentangle the two questions. There was no obligation, on the facts of this case, to permit
the further draws after the liens.

87      J. Murphy Holdings Ltd. v. Qualico Developments (Edmonton) Ltd. [1987 CarswellAlta 20 (Alta. Q.B.)], 1987 CanLII
3317, deals with priorities under s 9(1) of the Builder's Lien Act and references Aetna Roofing Ltd. v. Aedes Construction Ltd.
(1984), 35 Alta. L.R. (2d) 33 (Alta. C.A.), and the principle that a builder's lien arises from the commencement of the work.

88      Section 9(1) is now s 11(1), which states:

11(1) A lien has priority over all judgments, executions, assignments, attachments, garnishments and receiving orders
recovered, issued or made after the lien arises.
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(2) Notwithstanding subsection (1), a payment made pursuant to an assignment, attachment, garnishment or receiving
order that is paid, before a lien is registered, to a person for whose benefit the assignment, attachment, garnishment or
receiving order is made or issued, takes priority over the lien.

(3) Notwithstanding subsection (2), no judgment, execution, assignment, attachment, garnishment or receiving order shall
affect the amount required to be retained under sections 18(1) or (1.1) and 23(1) or (1.1).

(4) A registered mortgage or a mortgage registered by way of a caveat has priority over a lien to the extent of the mortgage
money in good faith secured or advanced in money prior to the registration of the statement of lien.

(5) Advances or payments made under a mortgage after a statement of lien has been registered rank after the lien, but a
mortgagee who has applied mortgage money in payment of a statement of lien that has been registered is subrogated to
the rights and priority of the lienholder who has been so paid to the extent of the money so applied.

(6) An agreement for sale of land in respect of which a caveat has been filed and any money in good faith secured or payable
under the agreement has the same priority over a lien as is provided for a mortgage and mortgage money in subsections
(1) and (2), and for the purposes of this Act,

(a) the seller is deemed to be a mortgagee, and

(b) any money in good faith secured and payable under such an agreement is deemed to be mortgage money in good
faith secured or advanced.

Issues

89      From reviewing the cases submitted and the arguments made, there are really nine issues to determine:

1. Has Performance's lien claim merged in its judgment against Solomon such that no further proceedings on the lien are
possible?

2. Has Performance shown that Westpoint was an owner for the purposes of its builder's lien filed on October 7, 2014?

3. Even if it has, is its failure to lien the estate of Westpoint fatal to its lien claim?

4. If Performance gets past these first three steps, can Berry piggy-back on Performance's priority position and gain priority
over Westpoint's mortgage?

5. Was Westpoint a beneficial owner of the lands such that its mortgage merged into its beneficial ownership?

6. What is the extent to which payments made by Berry to Solomon are protected by its purchaser's caveat?

7. What is the priority position between Performance and Berry?

8. Are advances under a mortgage that exceed the value of the lands and buildings on it nonetheless given the same priority
as advances up to the value of the lands and buildings?

9. Are the purchases of Guaranteed Investment Certificates in Westpoint's name by Westpoint at the time the mortgage to
Solomon was "advanced" advances for the purposes of s 11(1) of the Builder's Lien Act such that they take priority over
Berry's purchaser's caveat and Performance's builder's lien to the extent of monies released from the GICs after registration
of Berry's caveat or Performance's lien?

1. Has Performance's lien claim merged in its judgment against Solomon such that no further proceedings on the lien are
possible?
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90      In my view, Westpoint's argument that Solomon's claims (including its claims against the land and against Westpoint)
merged into the consent judgment taken against Solomon on July 13, 2015 is fully answered by s 31 of the Builder's Lien Act:

Merging of lien

31(1) A lien is not merged, paid, satisfied, prejudiced or destroyed by

(a) the taking of any security,

(b) the acceptance of a promissory note or bill of exchange,

(c) the taking of any acknowledgment of the claim,

(d) the giving of time for payment, or

(e) the taking of proceedings for the recovery of a personal judgment,

unless the lienholder agrees in writing that such an action is to have that effect.

91      There is no evidence that Performance agreed that taking judgment against Solomon would have any effect on it in rem
claims on its builder's lien. All of its actions to and following the taking of judgment show the opposite intent: that Performance
was determined to pursue all available remedies to it against the lands and against Westpoint.

92      This argument by Westpoint fails.

2. Has Performance shown that Westpoint was an owner for the purposes of its builder's lien filed on October 7, 2014?

93      Priority disputes are intended to be resolved summarily, to the extent reasonably and fairly possible. Builder's lien claims
are also intended to be resolved expeditiously. Section 46(2) of the Builder's Lien Act emphasizes this:

(2) Notwithstanding subsection (1), if no trial has been held within 2 years from the date of the registration of the certificate
of lis pendens, any interested party may apply to the court to have the certificate of lis pendens vacated and the lien to
which it relates discharged.

94      The parties have filed affidavits; questioning has taken place on those affidavits; undertakings have been complied with.
The events involved in this dispute occurred more than two years ago. It seems to me that if there was relevant information
as to Westpoint's role in construction activities on the lands in question, that information has been discovered and explored to
the extent necessary to answer this question.

95      Remedies against a mortgagee or landlord such as declaring them to be an owner under the Builder's Lien Act are unusual
and rare. Clear circumstances must exist for this extraordinary remedy to be imposed. In my view, those circumstances are
absent here.

96      There is no information that Westpoint and Mr. Virani were not arms-length to Solomon and Mr. Gunderson. While the
transactions here are somewhat complicated, there is nothing particularly sinister or suspicious about them. An entity owned
or controlled by Mr. Virani ended up as owner of the lands. The lands were in the process of being developed for residential
subdivision purposes. The fact that another corporation controlled by Mr. Virani, Westpoint, lent money to Mr. Solomon to
help him buy the land from Mr. Virani's numbered company and to develop the lands is not in any way something that might
raise eyebrows.

97      While it is certainly arguable that Westpoint advanced more money to Solomon than the land was worth at the time
the mortgage was "advanced" on November 22, 2013, it should be noted that over $1.5 million was "advanced" to GICs in
Westpoint's name, presumably as security for Solomon's obligations under the mortgage loan.
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98      It is also somewhat significant that when Solomon defaulted and apparently walked away from the project, only several
lien claims were filed; Performance's for $243,000, a lien for One 9 Construction Ltd. for $84,966 and a lien for Burnco Rock
Products Ltd. for $44,127. There is no evidence on this appeal that Solomon left a wake of creditors behind, in the context of a
property that sold for more than $5,000,000 in the foreclosure proceedings that followed its default.

99      The suggestion that Westpoint and Solomon colluded in some fashion to harm contractors and subcontractors working
on the lands is simply not made out.

100      There is no evidence of any direct dealings between Westpoint and any of the contractors or subcontractors. Most
importantly, there is no evidence from Performance that it had any dealings at all with Westpoint until after it filed its lien in
October, 2014.

101      Westpoint did not pay any of the contractors or subcontractors directly according to Mr. Virani's responses to undertakings
following his questioning. Westpoint had no involvement with the construction on the lands, other than to release monies from
one of the GICs to Solomon after it was satisfied that certain work had been completed. This distinguishes this case from Royal
Trust Corp. of Canada v. Bengert Construction Ltd. and similar cases.

102      There is no evidence that at any time before Solomon defaulted in the fall of 2014 Westpoint had any intention of having
an interest in the lands other than as mortgagee. This distinguishes this case from Northern Electric Co. v. Manufacturers Life
Insurance Co. and Bird Construction Co. v. Ownix Developments Ltd..

103      There is no evidence of any request by Westpoint, express or implied, that any contractor do any work on the property.
Privity and consent are not made out, and "direct benefit" is at best doubtful.

104      The fact that Mr. Gunderson may have worked for or with Westpoint after the default in the fall of 2014 is not relevant.
Mr. Gunderson undoubtedly had an interest in working with a major creditor to minimize his risks from them. Westpoint as
mortgagee on a failed or failing project had an interest in minimizing its losses and maximizing the value of its security. If
having some interaction with its debtor assisted in that process, there is nothing inappropriate in that. And in any event, any
such cooperation appears to have been after the fact and has no bearing on the "owner" issue which must be determined from
the circumstances during the work.

105      Accordingly, I conclude that there is no merit to Performance's claim that Westpoint should be considered to be an owner
and that Performance's builder's lien would thus take priority over Westpoint's mortgage.

106      I recognize that Mr. Virani objected to many of the questions asked of him during questioning. The effect of Master
Breitkreuz's decision was to add Performance and Berry as parties to the action for the purposes of allowing questioning. It
does not appear that either Performance or Berry has brought an application to compel answers to the questions objected to. I
do not see, however, that the answers to any of the objected to questions would assist Performance in attempting to establish
that Westpoint acted as an owner within the meaning of the Builder's Lien Act.

3. Is Performance's failure to lien the estate of Westpoint fatal to its lien claim?

107      Arguably, this argument is moot because of my findings on the "owner" issue above. Nevertheless, in the event I have
erred in my analysis of that issue, or that is an issue that should go to trial, and not be disposed of summarily, I should analyze
this defence as well.

108      It is clear that Performance's builder's lien named Solomon as the entity for whom work was performed on the lands. It
also named Solomon as the owner of the lands, such that the only interest expressly attached by the builder's lien is the owner's
fee simple title.
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109      There is nothing in the builder's lien itself, or even in Performance's statement of claim to enforce its lien rights that
it was claiming that Westpoint should be treated as an owner for the purposes of its builder's lien. Indeed, Westpoint is named
in the statement of claim as a prior encumbrancer.

110      Essentially, a builder's lien has no value until it is registered. While registration may have some retroactive effects, as
under s 11(1) referenced above, it does not attach any interest in the lands until it is registered. A builder's lien claim against an
owner who has not contracted directly with the claimant provides in rem remedies only, and does not make an owner personally
liable to the claimant. It is the owner's interest in the lands that is at stake, not the owner's other assets.

111      Here, any builder's lien claim against Westpoint is well past the filing deadline. Not by a few days or weeks, but rather
years. Despite not claiming a lien against Westpoint's interest in the lands, Performance has made no attempt to amend the lien
it did file to include a claim against Westpoint.

112      I find the logic and reasoning in LT Interior & Drywall Ltd. v. Sota Centre Inc., 2003 ABQB 552 (Alta. Q.B.), and Arres
Capital Inc. v. Graywood Mews Development Corp., 2011 ABQB 411 (Alta. Q.B. [In Chambers]), compelling. The failure to
specifically name Westpoint in its lien and to specifically register a builder's lien claim against Westpoint's interest in the lands
is fatal to Solomon's claim against Westpoint or its interest in the lands.

113      I am also satisfied that the problem here is not one that can be remedied under s 37 of the Builder's Lien Act. That
section enables some defects to be cured:

37(1) A substantial compliance with section 34 is sufficient and a lien shall not be invalidated by failure to comply with
any requirements of section 34 unless, in the opinion of the court, the owner, contractor, subcontractor, mortgagee or some
other person is prejudiced by the failure.

(2) When, in the opinion of the court, a person is prejudiced by a failure to comply with section 34, the lien shall be
invalidated only to the extent that the person is prejudiced by the default.

(3) Nothing in this section dispenses with the requirement of registration of a lien.

114      Nita Lake Lodge Corp. v. Conpact Systems (2004) Ltd., 2006 BCSC 885 (B.C. S.C.) makes the point that a builder's lien
is a creature of statute, and that the court has no discretion to depart from statutory requirements (at para 9).

115      As a result, I conclude that Performance is not able to maintain its claim against Westpoint under the Builder's Lien Act,
other than with respect to priorities to any funds that would otherwise go to Solomon.

4. If Performance gets past these first two steps, can Berry piggy-back on Performance's priority position and gain priority
over Westpoint's mortgage?

116      This is a curious claim, which would have a purchaser's lien caveator improve its position because of the filing of
an unrelated builder's lien by a claimant who is able to prove that the mortgagee acted as "owner" within the meaning of the
Builder's Lien Act.

117      I find Berry's arguments in this regard to be without merit. No authority has been cited, and it is contrary to principles
of fairness. Why would a mortgagee lose priority to bona fide advanced mortgage funds to a subsequent encumbrancer with
whom it had no dealings? In my view, there is no good reason why this should occur.

118      Berry references priority arguments regarding competing claims under the Personal Property Security Act, RSA 2000 c
P-7. I do not see that principle as having any connection with priorities under section 14 of the Land Titles Act, RSA 2000 c L-4.

119      I do not see how s 14 of the Land Titles Act assists Berry, other than with respect to any advances that were either made
after registration of Berry's caveat or not made in good faith.
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120      There is no legal or equitable theory that supports the notion of a subsequent encumbrancer improving its priority
position against a mortgagee simply because a builder's lien claimant is able to show that the mortgagee acted in the position
of owner with respect to its builder's lien claim.

121      Berry references section 11(4) of the Builder's Lien Act and argues that the advances by Westpoint were either made
after registration of Berry's purchaser's caveat or were not made in good faith. Section 11(4) states:

11(4) A registered mortgage or a mortgage registered by way of a caveat has priority over a lien to the extent of the
mortgage money in good faith secured or advanced in money prior to the registration of the statement of lien.

122      I see no merit to Berry's submissions that it can piggy-back on Performance's position to preserve its priority position
over Westpoint.

123      I will deal with arguments concerning the advances made by Westpoint later in this decision.

5. Was Westpoint a beneficial owner of the lands such that its mortgage merged into its beneficial ownership?

124      Berry states that there is evidence that Westpoint was a beneficial owner of the lands. There was insufficient evidence
to establish that Westpoint was an owner for the purposes of the Builder's Lien Act.

125      Even if I had accepted that argument, that would not have helped Berry. If Westpoint had acted as owner, that might
assist builder's lien claimants who could point to some direct dealings between the lien claimant and Westpoint. It would not
benefit claimants who could not bring Westpoint within the meaning of owner under the Builder's Lien Act. The Builder's
Lien Act and the cases in this area do not support an argument that if a mortgagee or landlord has become an "owner" for the
purposes of a specific claimant's builder's lien, that mortgagee or landlord becomes and owner for the purposes of every other
claimant's lien claim.

126      There is no authority to the effect that a lien claimant can piggy-back on another claimant's lien in this regard. In my
view, the absence of authority illustrates the point that lien claims are individual claims. Each must be perfected by proper
registration and the filing of a certificate of lis pendens. Lien claimants may shelter in another claimant's lawsuit, but that is
only to avoid a multiplicity of actions and reduce cost and complexity in managing builder's lien actions, especially when a
project fails and there are multiple lien claims at various levels.

127      Were I to have found that Westpoint had become an owner by virtue of the payments that found their way into the hands
of several subcontractors working on the site for Solomon, that would have been because of direct dealings between Westpoint
and those subcontractors. That would not have made Westpoint an owner for the purposes of all other builder's liens on the site.

128      There is no evidence that Westpoint ever had any beneficial ownership in the lands. They were always a mortgagee. The
fact that the principal of Westpoint was also principal in the former owner of the lands does not make Westpoint a beneficial
owner, any more than Mr. Virani personally would be treated as a beneficial owner because of his control over the corporation
that legally owned the lands.

129      There is no evidence before me that Westpoint had any interest beyond that of mortgagee. While it attempted to acquire
the lands through foreclosure, it was unsuccessful in doing so.

130      As a result, on the evidence before me I conclude that Westpoint was never an equitable or beneficial owner of the
lands, such that the doctrine of merger has no application.

131      However, some of the questions objected to by Mr. Virani on questioning do go to this issue. Since Master Breitkreuz
granted the adjournment and allowed Performance and Berry to be added as parties, Berry should be allowed to pursue this
argument further through questioning in the action and having this ownership issue determined by a trial process.
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132      This is not an issue that assists Performance, as Performance made no builder's lien claim against Westpoint's interest
in the lands, and it is long past time for them to file a lien claiming against that interest.

6. What is the extent to which payments made by Berry to Solomon are protected by its purchaser's caveat?

133      Berry submitted a number of authorities to the effect that payments towards the purchase price of lands creates a lien
on the lands, including Victor Di Castri, The Law of Vendor and Purchaser, loose-leaf, (Toronto: Thomson Reuters Canada
Limited, 2014) at para 915, and Amnor Ltd. v. 923862 Alberta Ltd., 2010 ABQB 236 (Alta. Q.B.) at para 63.

134      Berry notes that a caveated purchaser's lien takes precedence over builder's liens filed following the filing of the
purchaser's caveat, following Royal Trust Corp. of Canada v. Bengert Construction Ltd., [1988] A.J. No. 277 (Alta. C.A.).

135      Royal Trust Corp. of Canada v. Bengert Construction Ltd., 1988 ABCA 58 (Alta. C.A.), and Royal Bank v. Donsdale
Developments Ltd., [1986] A.J. No. 1027 (Alta. Q.B.), are to the same effect as the Coyes decision referenced above.

136      The cases submitted relate to deposits paid by purchasers and their right to file a caveat to protect their deposits as
an interest in land. Di Castri goes further and references "payments towards the purchase price of the lands". It would make
little sense if a $100,000 deposit on a $1,000,000 purchase was protected and a $100,000 payment on a $100,000 purchase
price was not.

137      Here, without deciding the point, it is logical and not contrary to any authorities for a purchaser who fully pays for the
lands, or nearly fully pays for the lands, should not be protected for the full amount of payments actually made.

138      Why a purchaser such as Berry would make such substantial payments in the face of a mortgage in a large amount is
not the subject of these proceedings. No priority is provided over the interest of a mortgagee to the extent of monies advanced
in good faith on the mortgage prior to the registration of the purchaser's caveat.

139      My conclusion is that Berry is likely protected against subsequent encumbrancers to the full extent of monies paid to
Solomon before other registrations against title. Whether this does Berry any good will be dealt with below when I discuss
mortgage advances.

140      I also agree with Berry that for the purpose of determining Land Titles Act priorities, its purchaser's caveat ranks ahead
of builder's lien claims filed after Berry's caveat was filed.

7. What is the priority position between Performance and Berry?

141      As discussed above, Berry's position is ahead of any of the builder's liens when looking at Land Titles Act priorities
under s 14 of that Act. Berry seeks a determination that it would still rank ahead of Performance if Performance succeeded in
its claim that Westpoint acted as owner under the Builder's Lien Act.

142      No case authority is cited for this, but Berry suggests that the answer is found in equity as it would be unfair for
Berry to ever rank behind Performance because of its registration position. Berry references Dunlop, Debt Recovery in Alberta,
Toronto: Carswell, 2012 at section 42. I see no assistance for Berry in this area. Dunlop is dealing with priorities under the Civil
Enforcement Act, SA 2000 c C-15, between security interests and writs. Section 96 of that Act is clear that the CEA applies
only to proceeds arising from a sale under a writ, or where proceeds of sale are paid to an agency.

143      The argument raised is a clever one but, in my view, has no application here. Berry cannot enhance its security position
by piggy-backing on a builder's lien claimant who is able to prove that the mortgagee or landlord has acted as an owner for
the purposes of the Builder's Lien Act.

8. Are advances under a mortgage that exceed the value of the lands and buildings on it nonetheless given the same priority
as advances up to the value of the lands and buildings?
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144      No authority is cited for the proposition that advances beyond the value of the mortgaged lands are not entitled to the same
priority as advances up to the value of the lands and buildings. That may be the case in jurisdictions where lien claimants have
priority over mortgagees to the extent that the lien claimants have increased the value of the property since the last mortgage
advance. That is not the law in Alberta.

145      Mortgage advances are not always tied to the value of the property secured by the mortgage. There may be other
transactions involved in the relationship between the borrower and the lender. A borrower may place some store on the covenant
in a mortgage on commercial lands and in the ability of the borrower to repay the loan out of other assets.

146      Mortgagees may make mistakes as to the value of the lands. Subject to what I say later about priorities, I see nothing
untoward in Westpoint releasing the $1,000,000 GIC to Solomon when Westpoint was satisfied that the deep services had been
complete. Westpoint was entitled to rely on its own judgment and did not have to wait until a certificate of completion was
issued by the consultant.

147      Performance and Berry suggest that the relationship Solomon and its principal Mr. Gunderson had with Westpoint
was suspicious and suggests that payments made to Solomon were not done in good faith. They suggest that there was some
sort of conspiracy between Solomon and Westpoint to avoid paying for some of the improvements by "stiffing" creditors like
Performance.

148      I see no evidence whatsoever of any bad faith on the part of Westpoint, or any suspicious relationship that would taint
the good faith nature of payments made. Here, there is no smoke, let alone any fire.

149      There is no merit to this argument concerning the mortgage advances.

9. Are the purchases of Guaranteed Investment Certificates in Westpoint's name by Westpoint at the time the mortgage to
Solomon was "advanced" advances for the purposes of s 11.4 of the Builder's Lien Act such that they take priority over Berry's
purchaser's caveat and Performance's builder's lien to the extent of monies released from the GICs after registration of Berry's
caveat or Performance's lien?

150      This is an issue raised in argument by me. I am doubtful that the $1,000,000.00 "advanced" to Solomon on November 22,
2013 by way of purchasing a Royal Bank of Canada GIC solely in Westpoint's name was an "advance" so as to gain priority over
subsequent encumbrancers. I do not question the good faith of Westpoint in making these arrangements. The documentation
between Westpoint and Solomon clearly contemplates this transaction.

151      However, from the documentation in evidence, it the $1,000,000 Royal Bank GIC was never out of Westpoint's sole
control. Release of the funds to Solomon appears to have always been in the sole discretion of Westpoint.

152      Westpoint cited two British Columbia Supreme Court Masters decisions in support of their argument that the purchase
of a GIC in its name was an advance for the purposes of priority claims. Berkeley Securities Ltd. v. Grouse Nest Resorts Ltd.,
[1978] 3 W.W.R. 9 (B.C. S.C.), is a case where a portion of the mortgage proceeds was retained by the lender as prepaid interest.

153      In this case, while the GIC may have been drawn by Westpoint in the event of default by Solomon, the objective was
for the funds to be released to Solomon and not retained by Westpoint to cover Solomon's obligations. The case is readily
distinguishable.

154      In CIBC Mortgage Corp. v. Duguay, [1991] B.C.W.L.D. 855 (B.C. S.C.) [1991 CarswellBC 610 (B.C. S.C.)], subsequent
encumbrancers challenged payment of appraisal fees, property inspection fees, discharge fees, property taxes and penalties by
the mortgagee should not be given priority to the subsequent encumbrancer's claim.

155      Master Kirkpatrick referred to Aldom Drain & Concrete Ltd. v. G.L. Hill Construction (1979), 31 C.B.R. (N.S.) 257
(Ont. Div. Ct.), where Griffiths J concluded at p 260:
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To ascertain whether the moneys constituted an advance to the owner under the mortgage, it is necessary to determine
the extent to which the owner acquired control over the moneys held in trust. If the owner had complete control in the
sense that it could direct the trustee as to the manner in which the trust funds were to be disbursed, then, in my opinion,
the payment of these moneys into trust constitutes an "advance" on the mortgage within the meaning of 5.14(1) (of the
Mechanics' Lien Act].", at p. 260.

156      Master Kirkpatrick stated:

The test would appear to be one of control. If the mortgagor never required any control over the moneys in question then
an "advance" was never made in respect of those moneys.

157      In this case, the mortgagor, Solomon, obtained no control over the $1,000,000 GIC but required the exercise of the
mortgagee, Westpoint's, discretion to release the funds to it.

158      Westpoint argues that Solomon acquired control over the GIC in that "it contractually directed under the loan Agreement
and GIC Pledge and Security Agreement that the GICs be advanced to it by way of WCC obtaining GICs in its own name as
security for the loan".

159      That argument begs the question as to who had control over the GIC when it was actually advanced to Solomon. The
answer from the evidence before me is that Westpoint retained full control.

160      The $1,000,000 GIC, or $1,000,000 resulting from it being cashed in, was advanced to Solomon in August, 2014. That
was well after Berry had filed its purchaser's caveat.

161      There is a very compelling argument that Westpoint has no priority to that $1,000,000 of the mortgage debt owed
by Solomon over Berry's interest in the lands, because Berry's purchaser's caveat was filed long before Westpoint authorized
release of the GIC funds to Solomon.

162      That does not assist Performance, as its builder's lien was not registered until October, 2014. The $1,000,000 GIC was
in Solomon's control some two months before Performance filed its builder's lien.

163      I have limited information about the GIC with the Alberta Treasury Branches. Over $600,000 remained in the Treasury
Branch GIC standing in Westpoint's name in 2015, long after Performance's builder's lien was filed. It is not clear if that GIC
was ever cashed in, and if so, where the funds went.

164      That GIC appears to be similar to the Royal Bank GIC, in that it was purchased in Westpoint's name and appears to
have been under Westpoint's control. For there to be any determination as to entitlement to those funds, there must be further
evidence. Both Berry and Performance have an interest in pursuing this GIC, as Westpoint may have no priority to these funds.
If any portion of that GIC was paid out after Performance's lien was filed, Performance may have priority over it ahead of
Westpoint but behind Berry.

165      Performance cited Royal Bank v. Donsdale Developments Ltd., [1986] A.J. No. 1027 (Alta. Q.B.), with respect to "bona
fides" mortgage advances:

[64] It follows then that R.B.C.'s Agreement re Lodgement of Title to Real Estate registered by way of caveat would, by
virtue of s. 9(2), have priority over a lien to the extent of the mortgage money in good faith secured or advanced in money
prior to the registration of the lien. The British Columbia Court of Appeal in the case of Casson v. Dunsmuir Const. Ltd.
[(1961), 1961 CanLII 308 (BC CA), 35 W.W.R. 521] defined "mortgage moneys" in the Mechanics' Lien Act (British
Columbia) as meaning moneys owing under the mortgage; however those moneys may have been owing originally, once
they became secured by a mortgage, they assumed the character of and became "mortgage moneys". The British Columbia
Act used the words "bona fide secured" and the court held that that meant "in good faith, not as a sham or a mere paper
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transaction, not collusively or as a part of a scheme to defraud anybody, but being in fact what is in form, a genuine
transaction." I believe that "bona fide secured" and "good faith secured" have the same meaning.

166      That case answers only one of the issues concerning advances. The other issue is whether the funds were put in the control
of the borrower, and on that issue, Performance and Berry appear to have strong arguments on the evidence put forward so far.

167      With both of the GICs, Berry and Performance may wish to question Mr. Virani further and obtain production of any
documentation relevant to the purchase of the GICs and more importantly what happened to the GICs and when.

168      These are issues that need to be resolved either by way of a special chambers application, summary trial or trial itself
if there is any need for viva voce evidence.

Summary

169      Performance has failed to establish that Westpoint acted as owner pursuant to the provisions of the Builder's Lien Act.
Westpoint acted as mortgagee throughout and did not cross over the line to "owner" status. And in any event, even if Westpoint
could be treated as an owner, Performance did not file a builder's lien against Westpoint's interest in the land such that its lien
rights have lapsed or expired.

170      Berry's claim as purchaser has priority to Performance's builder's lien claim as it was the first in time registration, and
filing a builder's lien does not give retroactive effect to the builder's lien claim over the interest of a purchaser who has protected
its interests by way of filing a caveat.

171      Even if Performance had been successful in proving that Westpoint had acted as owner for the purposes of the
Builder's Lien Act that would not have assisted Berry. While such a finding would have put Performance's builder's lien ahead
of Westpoint's mortgage, Berry could not piggy-back on that.

172      It is doubtful that the purchase by Westpoint of the GICs with the Royal Bank in the amount of $1,000,000 and the Alberta
Treasury Branches in the amount of approximately $600,000 were mortgage advances at the time the GICs were purchased. It
is more likely that those monies, at least for determining priorities under the Land Titles Act and the Builder's Lien Act, were
advanced when they were released to or for Solomon.

173      That determination makes those amounts vulnerable to claims by both Berry and Performance. In Performance's case,
that would be limited to any amounts released out of the ATB GIC, and then only after Berry's valid claims have been satisfied.

174      The latter issues require further evidence as there is not enough information on the ATB GIC to make any valid
determination. As well, since this was an issue raised by the Court, it is only fair to let all parties address the best way of
resolving the potential claims to these GIC funds.

175      I do not seize myself with resolution of the "advance" issue but am prepared to assist the parties through resolution
should they choose to do so.

Comments

176      Hindsight is always the most effective way of analyzing a problem. It appears that both Berry and Performance have
suffered significant losses. They seek to demonize Westpoint and Solomon, yet they have put forward no evidence that supports
these claims.

177      There are undoubtedly a lot of facts missing from this application. It seems somewhat incomprehensible that Berry would
pay Solomon over a million dollars to purchase property that was encumbered by a mortgage it now says greatly exceeded the
value of the property. How did Berry think that Solomon would pay off the mortgage to be able to complete a transaction with
Berry at less than the amount of the mortgage?
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178      Berry's failure to perform timely land titles searches may nonetheless be rewarded fortuitously to the extent that monies
advanced by Westpoint under the mortgage after Berry's caveat may not be protected for Westpoint.

179      To a large extent, Performance may be a victim of its own failure to ascertain before it began work how much was owed
by Solomon to Westpoint. Alberta's Builder's Lien Act is far less effective at protecting subcontractors and suppliers than in
some other provinces that have more protective builder's lien legislation, such as comprehensive trust provisions. Subcontractors
hoping to rely on their remedies under the Builder's Lien Act should be careful to learn where their lien might fit in the priority
scheme before they begin work, rather than wait until after they have not been paid.

180      Justice Dixon expressed concern for contractors at paragraph 8 in George N. Jackson Ltd. v. Batoni-Bowlen Enterprises
Ltd.:

[8] . . . I must, nevertheless, state that I have concerns about the application of the principle of priority in every situation
and particularly in one such as in this case where contractors were invited to expend their time and materials on a building
known by the owner, and by the mortgagee, to be worth far less than the mortgage debt. The effect of this would be to
require contractors and suppliers to not only search the titles of the lands where their improvements are to be effected but
also to seek out information as regards mortgage balances and engage an appraiser so that the equity in the property can
be established prior to the doing of any work or the furnishing of any materials...

181      However, that is exactly what prudent subcontractors should be doing: taking steps to ensure payment from the party
hiring them, rather than assuming that someone else is doing so on their behalf, or that they will eventually get something out
of the land.

Monies in Court

182      Apparently there is $3,005,489.43 sitting in Court. In my view, Westpoint is in jeopardy with respect to the $1,000,000
paid to the Royal Bank to purchase a GIC. It is also in jeopardy with respect to the $596,757 paid to the Alberta Treasury
Branches to purchase the GIC related to security to the City of Spruce Grove. If a reasonable amount for interest and costs
were added to the approximately $1,600,000 of challengeable advances, the remaining funds could be safely and appropriately
paid over to Westpoint.

183      If there is any difficulty with making this happen, Westpoint may make an application to me to accomplish that. I do
not seize myself with the matter, but it makes sense for me to deal with any consequential matters because of my involvement
in the litigation.

Costs

184      This is a complicated matter and it will not end with this decision. Westpoint has been successful in its arguments
concerning Performance's failure to file a builder's lien claiming against Westpoint's interest in the lands as a putative owner
under the Builder's Lien Act. However, Berry and Performance have been successful in opposing Westpoint's application to
have monies paid out to it.

185      There remains a triable issue as to the two GICs purchased at the time the mortgage was funded by Westpoint.

186      Costs should be dealt with when that issue is tried or resolved.
Appeal allowed in part.
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