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NOTICE TO RESPONDENTS 

This application is made against you. You are a respondent. You have the right to state your side of this 
matter before the judge. 

To do so, you must be in Court when the application is heard as shown below: 

Date: November 16, 2020 

Time: 2:00 PM 

Where: WEBEX using the following: 

Before Whom: The Honourable Mr. Justice Little sitting on the Commercial List 

Go to the end of this document to see what else you can do and when you must do it. 

Remedy claimed or sought: 

1) An Order or Orders: 

a) deeming service of notice of this Application and all materials in support to be good and sufficient 
and abridging the time for service to the time actually given; 

b) approving the activities of the Receiver, statement of receipts and disbursements and the sales 
process as described in the Second Report of the Receiver (the "Second Report") and Confidential 
Appendix to the Second Report (the "Confidential Appendix"); 

c) approving the Caza Offer as described in the Second Report and Confidential Addendum for the 
property of the Destiny Bioscience Global Corp. and Destiny Biotech Inc. (collectively "Destiny") 
and vesting title in the purchaser, Caza Financial Inc. ("Caza"), or Nominee, free and clear of all 
claims and encumbrances including builders' lien claims registered against the interest of Destiny; 

d) authorizing the Receiver to conclude the transaction contemplated by the Caza Offer and to take 
all such steps and execute all such documents as reasonably be necessary to complete the 
transaction contemplated therein; 

e) assigning of the Assigned Leases, in which Destiny is the tenant, to Caza free and clear of all 
encumbrances or claims including builders' lien claims registered against the freehold interests of 
the landlords; 

f) temporarily sealing the Confidential Appendix attached to the Second Report; and 

g) for such further and other relief as this Honourable Court deems just and appropriate in the 
circumstances. 

4157-5027-1528.v2 

- 2 - 
 

  
4157-5027-1528.v2 

NOTICE TO RESPONDENTS  
 
This application is made against you. You are a respondent.  You have the right to state your side of this 
matter before the judge. 
 

To do so, you must be in Court when the application is heard as shown below: 
 
 Date:  November 16, 2020  

 Time:  2:00 PM  

 Where:  WEBEX using the following: 
 

 
 
 

 Before Whom: The Honourable Mr. Justice Little sitting on the Commercial List  
 
Go to the end of this document to see what else you can do and when you must do it. 

 

Remedy claimed or sought: 

 

1) An Order or Orders: 

a) deeming service of notice of this Application and all materials in support to be good and sufficient 
and abridging the time for service to the time actually given; 

b) approving the activities of the Receiver, statement of receipts and disbursements and the sales 
process as described in the Second Report of the Receiver (the "Second Report") and Confidential 
Appendix to the Second Report (the "Confidential Appendix");  

c) approving the Caza Offer as described in the Second Report and Confidential Addendum for the 
property of the Destiny Bioscience Global Corp. and Destiny Biotech Inc. (collectively “Destiny”) 
and vesting title in the purchaser, Caza Financial Inc. (“Caza”), or Nominee, free and clear of all 
claims and encumbrances including builders’ lien claims registered against the interest of Destiny;  

d) authorizing the Receiver to conclude the transaction contemplated by the Caza Offer and to take 
all such steps and execute all such documents as reasonably be necessary to complete the 
transaction contemplated therein; 

e)  assigning of the Assigned Leases, in which Destiny is the tenant, to Caza free and clear of all 
encumbrances or claims including builders’ lien claims registered against the freehold interests of 
the landlords;   

f) temporarily sealing the Confidential Appendix attached to the Second Report; and 

 
g) for such further and other relief as this Honourable Court deems just and appropriate in the 

circumstances. 
  



3 

Grounds for making this application: 

2) Pursuant to an Order of the Court of Queen's Bench of Alberta granted May 22, 2020 (the "Receivership 
Order"), The Bowra Group Inc. was appointed as trustee under the Builder& Lien Act, RSA 2000 c. B-
7 as amended (the "BLA") and receiver manager (the "Receiver") of all current and future assets, 
undertakings and properties of every nature and kind whatsoever of Destiny. 

3) The Receiver has undertaken the steps and work set out in its Second Report and the Confidential 
Appendix thereto, including the sales process. 

4) The Receiver's activities to date are reasonable and appropriate. 

Sale Approval 

5) Regarding the marketing of the Destiny assets, the Receivership Order authorized the Receiver to 
market the Destiny's assets but does not set out a specific process in that regard. 

6) The Receiver requested and obtained listing proposals from five commercial brokers and held 
discussions thereon. The Receiver ultimately engaged Colliers to list both the Nisku and Leduc 
Facilities (as defined in the Second Report) on an "as is, where is" basis. 

7) The Receiver met with Colliers at the Nisku and Leduc Facilities and held discussions regarding the 
marketing process and timeline. 

8) Colliers prepared marketing brochures (the "Colliers Marketing Brochures") for each of the Nisku and 
Leduc Facilities to be sent to prospective purchasers. The Colliers Marketing Brochures provides 
prospective purchasers with a detailed description of the Facilities, future building configuration options, 
and pictures of both Facilities. 

9) Colliers marketed the Nisku and Leduc Facilities for a period of 10 weeks, establishing a bid deadline 
of 4:00PM MST on Thursday, October 15, 2020 (the "Bid Deadline"). 

10) To ensure maximum exposure within the global investment, cannabis, life-science and industrial 
markets Colliers maintained a dedicated webpage, produced a virtual video advertisement, prepared 
print and electronical advertisements, and conduced various tours of the Nisku and Leduc Facilities. 
Colliers established a data room providing various due diligence documents to interest parties. 

11) Colliers sent the Colliers Marketing Brochure to 5,500 prospective purchasers and agents via email. 
The mailer was opened 3,188 times, reported 1,113 individual clicks (brochure downloads), and 
resulted in 495 views of the marketing video. 

12) Colliers also marketed the Property on their website and installed physical signage at the Nisku Facility. 
The Colliers Marketing Brochure posted on the Colliers website received 139 views and 62 brochure 
downloads. 

13) The Receiver posted a link to the dedicated Colliers webpage and contact information for Colliers on 
the Receiver's case website. The Bid Deadline was also posted on the Receiver's case website. 

14) As of the Bid Deadline, the Receiver received 4 offers for the purchase of the Companies' assets from 
4 prospective purchasers. The receiver notes that one of these offers included various options from the 
same perspective purchaser. The offers consisted of 2 en bloc offers and 2 piecemeal offers. 
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15) Based on the Receiver's review and analysis of the offers received, the Receiver believes the en bloc 
offer received from Caza is the highest and best offer. The Caza Offer includes the Nisku Facility lease 
and related improvements, Leduc Facility lease and related improvements, equipment and inventory. 

16) Colliers has informed the Receiver that they believe the Nisku and Leduc Facilities were exposed to 
the market sufficiently to generate the highest and best offer. As a result, the Receiver believes the 
Caza Offer to be reasonable given market conditions and will provide the greatest recovery to the 
Companies creditors and stakeholders. 

17) As of the date of this report, the Receiver has held various discussions with KV Capital Inc. ("KV') and 
SPL, the Companies' senior secured creditors, with respect to the Caza Offer. The Caza Offer is 
supported by both KV and SPL. 

18) The Receiver has drafted a form of APA related to the sale of Destiny's assets, and will be working with 
Caza to finalize the same. 

19) The Receiver fully supports the approval of the Caza Offer and the pronouncement of the necessary 
Approval and Vesting Order for the following reasons: 

a) The Nisku and Leduc Facilities have been exposed to a wide and open market as a result of the 
extensive marketing efforts of Colliers, an experienced commercial brokerage, as detailed above. 
Although the properties were not formally appraised, the proposed purchase price is supported and 
considered fair and reasonable by Colliers and the Receiver given the current economic conditions; 

b) The sale process run was lengthy, fair and transparent to all potential purchasers; 

c) The Caza Offer is the highest and best offer received; 

d) the Receiver is of the opinion that closing the Caza Offer is in the best interests of the parties; 

e) the Receiver is of the opinion that further marketing of the assets included in the Caza Offer will 
not result in a better offer being received for them, especially since there is uncertainty in the real 
estate market due to the economic conditions in Alberta and the COVI D-19 pandemic; and, 

f) Significant ongoing professional fees and carrying costs associated with the Receivership 
proceedings incurred in connection with the Nisku and Leduc Facilities will diminish net recovery 
to creditors should the Caza Offer not be accepted. 

20) The factors set out in Royal Bank of Canada v. Soundair 1991 Canlii 2727 (ON CA) and 
Pricewaterhousecoopers Inc. V. 1905393 Alberta Ltd 2019 ABCA 433 are satisfied. 

21) It is just an appropriate to approve the Caza Offer. 

22) Destiny is the tenant in respect of: 

a) Ground Lease dated May, 2018 between 718721 Alberta Ltd. and 1825159 Alberta Ltd. in 
respect of lands which are municipally described as 904, 9th Avenue, Nisku, Alberta, T9E 1C8; 

b) Lease Agreement dated effective January 1, 2019 between AAA Self Storage Depot Inc. and 
Destiny Biotech Inc. in respect of lands which are municipally described as 101 — 3496 63 
Avenue, Leduc, Alberta (Unit 102 and other portions of the premises) 

(the "Assigned Leases"). 

23) A number of unpaid contractors and subcontractors have registered builder's liens for unpaid amounts 
claimed due and owing to them. 
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24) The majority of builders' lien claimants claim through the Plaintiffs who have has registered builders' 
liens. The Plaintiffs have registered its claims against both the freehold and leasehold interests in both 
projects. 

25) Other than the Plsintiffs, two other lien claimants have provided evidence of direct claims against 
Destiny: Smart Grow Pros LLC ("Smart Grows") and Brownie's Up 5 Welding Ltd.("Brownie's"). Each 
of Smart Grows and Brownie's have only registered their builder's liens against the freehold interest for 
the Nisku Project. They did not register their liens against the interest of Destiny. 

26) The lien of Kingsmen Electric Corporation is in respect of work done for "Destiny Organics". This entity 
is not one that is in receivership. 

27) Allegations have been made in the actions commenced by the Plaintiffs and other lien claimants that 
each of the landlord's are owners as defined under the provisions of the Builders' Lien Act, RSA 2000,c. 
B-7 (the "Act"). Based on review of the evidence submitted to date, including questioning on affidavits 
proving lien submitted by each of SPDL and Modern Niagra Alberta Inc. the following is disclosed: 

a) The allegation is based on provisions of the leases which speak to approval of plans and language 
which makes the improvements the landlords' property at the end of the lease; and 

b) There is no evidence submitted to date which indicates that either landlord played any role in the 
process of construction. 

28) Neither of the Assigned Leases provides for the payment of tenant inducements to Destiny by either 
landlord. There is no evidence of tenant inducements being paid by either landlord in the books and 
records of Destiny. 

29) The Caza Offer is for the assets which the Receiver has the ability to convey. The assets include the 
leasehold interests, not the freehold interests and those interest are not being conveyed. 

30) However, the Nisku landlord has raised concern about having to continue to address the liens 
registered against its interest after any sale and has advised that it considers the registrations of liens 
against its freehold interest to be a breach of the lease which must be addressed prior to any 
assignment. 

31) Counsel for the Receiver has reviewed the leases and notes that the registration of builder's liens is 
considered a correctable breach of the Leduc Lease however there is no specific provision in the Nisku 
Lease to this effect. 

32) Notwithstanding the foregoing: 

a) the existing contractual arrangements demonstrate that each of the Nisku and Leduc Projects 
appear to be solely for the benefit of Destiny as the owner of each; 

b) there is no evidence that any party other than Destiny requested and directed the work to be done; 

c) the entity with originating contractual responsibility for payment for the work done was Destiny; 

d) the ultimate remedy for the lienholders is sale of the Destiny interest; 

e) the Receiver has taken steps to obtain a fair and reasonable offer for the sale of the Destiny assets 
which is of benefit to all stakeholders; 

f) if the transaction does not proceed because of liens which remain on the freehold title there is no 
guarantee that offers better than that which are in hand will be received; 
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g) the monthly cash burn rate is approximately $250,000; and 

h) the builders' lien claims registered against the freehold interest, if they are not vested off, will remain 
claims which will affect the tenant ultimately as they would still need to be resolved before any 
completion of the projects could be undertaken. 

33) Accordingly, the Receiver seeks an order directing that the Assigned Leases be vested in Caza free 
and clear of all claims, including the potential for continued litigation and proving of builder's lien claims 
against the freehold interests of the landlords. 

34) The claims of all claimants with secured claims or claims in the nature of builder's liens would be 
preserved in the cash proceeds without prejudice to any party's position but to be determined at a later 
date. Direct contractual claims of any subcontractors against The Plaintiffs would not be affected. 

35) Caza is able, and suitable, to perform the obligations under the Assigned Leases. 

36) The Receiver supports the assignment of the Assigned Leases. 

37) Based on the books and records of Destiny, there are no monetary defaults which need to be cured 
under the Assigned Leases. 

38) The assignment of the Assigned Leases is a requirement under the Caza Offer. 

39) Approving the Assigned Leases will in turn facilitate the closing of the Caza Offer, and will be in the 
best interests of Destiny's stakeholders. 

Temporary Sealing Order 

40) The Confidential Appendix to the Receiver's First Report contains sensitive financial information 
pertaining to values of the Leduc and Nisku Facilities. 

41) Temporary sealing of the Confidential Appendix is necessary to prevent serious risk to important sale 
and recovery interests of the estate and its stakeholders, because reasonable alternative measures will 
not prevent the risk. 

42) The salutary effects of temporary sealing of the Confidential Appendix outweigh its deleterious effects, 
including the effects on the right to free expression. 

43) The Receiver is prepared to release the Confidential Appendix to the Receiver's First Report to creditors 
on the execution by those creditors or their representatives of a Confidentiality Undertaking on terms 
and conditions satisfactory to the Receiver. 

44) Such further and other reasons as the Receiver may advise and this Honourable Court may accept. 

Material or evidence to be relied on: 

45) The Second Report of the Receiver, filed. 

46) Confidential Appendix to the Second Report of the Receiver. 

47) The pleadings and proceedings taken in this Action to date. 

48) Such further and other materials as previously filed in this matter as counsel may advise and this 
Honourable Court permits. 
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Applicable rules: 

49) Rules 1.3, 1.5, 6.11, 6.28, 6.47(c), 11.27 and 13.5 of the Alberta Rules of Court. 

50) Such further and other authority as counsel may advise and this Honourable Court may permit. 

Applicable Acts and regulations: 

51) Business Corporations Act, (Alberta) R.S.A. 2000, c. B-9 and in particular section 99 thereof. 

52) Judicature Act, R.S.A. 2000, c. J-2, and in particular section 8 thereof. 

53) Builders' Lien Act, R.S.A. 2000, c.B-7, and in particular sections 44, 48(1)(c), 48(2) and s 54 thereof. 

54) Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended, sections 81.3(4), 81.4(4), 69(3), 
243(1), 246(2), 247, 248, 249 and General Rule 126. 

55) Such further Acts and Statutes as counsel may advise. 

Any irregularity complained of or objection relied on: 

56) Abridgement of time for service to the time actually given, if necessary. 

How the application is proposed to be heard or considered: 

57) Before the Honourable Mr. Justice Little, by way of telephone appearance or WEBEX. 

WARNING 

If you do not come to Court either in person or by your lawyer, the Court may give the applicant(s) what 
they want in your absence. You will be bound by any order that the Court makes. If you want to take part 
in this application, you or your lawyer must attend in Court on the date and at the time shown at the 
beginning of the form. If you intend to give evidence in response to the application, you must reply by 
filing an affidavit or other evidence with the Court and serving a copy of that affidavit or other evidence on 
the applicant(s) a reasonable time before the application is to be heard or considered. 

4157-5027-1528.v2 

- 7 - 
 

  
4157-5027-1528.v2 

Applicable rules: 
 

49) Rules 1.3, 1.5, 6.11, 6.28, 6.47(c), 11.27 and 13.5 of the Alberta Rules of Court. 

 
50) Such further and other authority as counsel may advise and this Honourable Court may permit.   
 
Applicable Acts and regulations: 
 

51) Business Corporations Act, (Alberta) R.S.A. 2000, c. B-9 and in particular section 99 thereof.  

52) Judicature Act, R.S.A. 2000, c. J-2, and in particular section 8 thereof. 

53) Builders’ Lien Act, R.S.A. 2000, c.B-7, and in particular sections 44, 48(1)(c), 48(2) and s 54 thereof. 

54) Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended, sections 81.3(4), 81.4(4), 69(3), 
243(1), 246(2), 247, 248, 249 and General Rule 126. 

55) Such further Acts and Statutes as counsel may advise.  
 

Any irregularity complained of or objection relied on: 
 
56) Abridgement of time for service to the time actually given, if necessary. 
 
How the application is proposed to be heard or considered: 
 
57) Before the Honourable Mr. Justice Little, by way of telephone appearance or WEBEX. 
 

WARNING 
 
If you do not come to Court either in person or by your lawyer, the Court may give the applicant(s) what 
they want in your absence.  You will be bound by any order that the Court makes. If you want to take part 
in this application, you or your lawyer must attend in Court on the date and at the time shown at the 
beginning of the form. If you intend to give evidence in response to the application, you must reply by 
filing an affidavit or other evidence with the Court and serving a copy of that affidavit or other evidence on 
the applicant(s) a reasonable time before the application is to be heard or considered. 
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