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INTRODUCTION 

 
1. Devlin Construction Ltd. (“Devlin”) seeks the following: 

 
a. An Order providing Interim Financing in the amount of $2.5 million, to rank in 

priority to all creditors. 
 

b. An Order authorizing Devlin to sell certain pieces of equipment, more particularly 
summarized in the Confidential Supplement to the Affidavit of George Devlin, 
and directing a distribution of the net sale proceeds to ATB Financial (“ATB”) to 
be applied towards Devlin’s outstanding indebtedness with ATB. 

 

FACTS 

 
2. On January 30, 2019 ATB served each of the Defendants in Action No 1903-02654 with 

notices pursuant to s 244(1) of the Bankruptcy and Insolvency Act (“BIA”).   
 

3. Notwithstanding that the 10 day notice period provided for under s 244(1) had not yet 
expired, ATB filed an application for the appointment of a Receiver on February 5, 2019.    
 

4. Devlin and S7 Ventures Ltd. each filed a Notice of Intention to make a proposal (“NOI”), 
pursuant to s 50.4(1) of the BIA on February 7, 2019.  
 

5. Devlin had opened an account with another lender, which Devlin was anticipating 
utilizing during the stay period. 
 

6. Following the filing of the NOI, this other lender advised Devlin that it was not prepared 
to continue its relationship with Devlin, and would not be able to assist  Devlin in 
processing funds to meet payroll. 
 

7. ATB has also advised Devlin that it opposes the use of receivables to fund ongoing 
operations. 

 
8. Devlin will require interim financing in order to continue to operations while it arranges 

for the payout of ATB. 
 

9. An Interim Financing Lender will require, as a condition of financing, that it be granted a 
charge on all of the assets of Devlin in priority to all other creditors. 
 

10. Due to filing deadlines, Devlin is not in possession of a term sheet at this time, but one is 
anticipated to be received prior to the hearing of this Application. 
 

11. Devlin is seeking interim financing in order to meet ongoing expenses for the period 
running to the end of April, when Devlin anticipates repaying the interim lender and 
ATB. 
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LEGISLATION 

 
Interim Financing 

12. Section 50.6(5) of the BIA provides as follows: 

  In deciding whether to make an order, the court is to consider, among other things, 

• (a) the period during which the debtor is expected to be subject to proceedings under 

this Act; 

• (b) how the debtor’s business and financial affairs are to be managed during the 

proceedings; 

• (c) whether the debtor’s management has the confidence of its major creditors; 

• (d) whether the loan would enhance the prospects of a viable proposal being made in 

respect of the debtor; 

• (e) the nature and value of the debtor’s property; 

• (f) whether any creditor would be materially prejudiced as a result of the security or 

charge; and 

• (g) the trustee’s report referred to in paragraph 50(6)(b) or 50.4(2)(b), as the case 

may be. 

 
Sale of Assets 

 
13. Section 65.13 of the BIA provides the following with respect to authorizing the debtor to 

dispose of assets outside the ordinary course of business: 
 

65.13 (1) An insolvent person in respect of whom a notice of intention is filed 

under section 50.4 or a proposal is filed under subsection 62(1) may not sell or 

otherwise dispose of assets outside the ordinary course of business unless authorized 

to do so by a court. Despite any requirement for shareholder approval, including one 

under federal or provincial law, the court may authorize the sale or disposition even 

if shareholder approval was not obtained. 

..… 

(3) An insolvent person who applies to the court for an authorization shall give notice 

of the application to the secured creditors who are likely to be affected by the 

proposed sale or disposition. 

… 

(4) In deciding whether to grant the authorization, the court is to consider, among 

other things, 
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� (a) whether the process leading to the proposed sale or disposition 

was reasonable in the circumstances; 

� (b) whether the trustee approved the process leading to the 

proposed sale or disposition; 

� (c) whether the trustee filed with the court a report stating that in 

their opinion the sale or disposition would be more beneficial to 

the creditors than a sale or disposition under a bankruptcy; 

� (d) the extent to which the creditors were consulted; 

� (e) the effects of the proposed sale or disposition on the creditors 

and other interested parties; and 

� (f) whether the consideration to be received for the assets is 

reasonable and fair, taking into account their market value. 

… 

 

(7) The court may authorize a sale or disposition free and clear of any security, 

charge or other restriction and, if it does, it shall also order that other assets of the 

insolvent person or the proceeds of the sale or disposition be subject to a security, 

charge or other restriction in favour of the creditor whose security, charge or other 

restriction is to be affected by the order. 

 

(8) The court may grant the authorization only if the court is satisfied that the 

insolvent person can and will make the payments that would have been required 

under paragraphs 60(1.3)(a) and (1.5)(a) if the court had approved the proposal. 
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ARGUMENT 

 
INTERIM FINANCING 

 
14. Devlin is currently, with the assistance of the Proposal Trustee, working with proposed 

interim lenders.   
 

Period during which the debtor is expected to be subject to proceedings under this Act 
 

15. In accordance with the cash flow that Devlin has prepared with the assistance of the 
Proposal Trustee, Devlin anticipates concluding proceedings by the end of April, when 
ATB and the Interim Financing Lender will have been repaid in full. 
 

16. Additionally, during that time, Devlin anticipates large payments being made towards the 
ATB indebtedness, including the proceeds of the equipment sale for which Devlin is 
concurrently seeking approval. 
 

17. Devlin is also anticipating making regular payments towards the ATB indebtedness 
during this period. 

 
Management of Business and Financial Affairs 
 

18.  Devlin will continue to be managed during the interim financing period by management 
which is in place pursuant to a Court Order, under the supervision of the Proposal 
Trustee. 
 

19. This is part of the same management team that has presided over the growth of Devlin 
since its founding in 2003.   

 
20. Devlin anticipates realizing on equipment sufficient to have ATB paid out in full by the 

end of April, with the interim financing also being repaid at that time. 
 

21. While Devlin is proposing to sell certain equipment at auction during the course of 
proceedings, Devlin anticipates that there will be sufficient equipment remaining after 
these sales to continue operations. 
 

22. To be clear, Devlin’s goal in this process is not liquidation but a restructuring. 
   
Enhancing the Prospects of a viable Proposal 
 

23. Devlin’s current situation would not permit it to meet payroll, notwithstanding the 
receivables that are coming in would be sufficient to cover payroll and CRA source 
deductions. 
 

24. ATB has not given Devlin the indication that it would waive its right of set-off for funds 
held on deposit at ATB, such that Devlin is unable to utilize its ATB account to process 
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receivables into payroll, as any receivables deposited will be applied against Devlin’s 
indebtedness to ATB by ATB. 
 

25. Given the foregoing, interim financing is necessary in order to permit Devlin to continue 
operations (which continued operations can generate further receivables that can go 
towards repaying creditors) while certain equipment is sold, and ATB is paid out. 
 

26. Prior to the filing of the NOI, ATB had demanded payment, and had filed an application 
for the appointment of a receiver.  This application has since been adjourned to March 6, 
2019. 
 

27. Given the current situation, interim financing is critical to the prospects of a viable 
proposal. 
 

28. The alternative is almost certainly a complete liquidation, with the corresponding impact 
on Devlin’s employees and other creditors. 

 
Nature and Value of Debtor’s Property 

 
29. Even after the proposed transactions have been completed, Devlin will still have an 

equipment fleet capable of carrying on business.   
 

30. Additionally, receivables continue to come in (and will continue to come in) as Devlin 
continues to do work. 

 
Prejudice to Creditors 

 
31. With the granting of a priority charge, there is inevitably some prejudice to creditors.  

 
32. That being said, Devlin has sought to minimize, to the extent possible, any prejudice in 

the granting of an Interim Financing Charge.  In particular, it intends to have the net sale 
proceeds from the sale of certain equipment assets paid to ATB. 
 

33. Furthermore, the evidence of Devlin is that interim financing is necessary for its 
continued operations. 
 

34. This is a scenario where the Courts have held that the benefit to all stakeholders 
outweighs the prejudice. 

 
 

[TAB 1 – Re P.J. Wallbank Manufacturing Co. Limited, 2011 ONSC 7641 at 

para 24] 
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SALE OF ASSETS 
 

35. The assets which Devlin proposes to sell are either subject to ATB security under its 
Equipment Loan, or are otherwise unencumbered (save for those creditors, including 
ATB, holding general security). 
 

36. Devlin proposes that the net sale proceeds be paid to ATB to be applied to Devlin’s 
outstanding indebtedness with ATB. 

 
Fairness of Process 

 
37. Devlin is obtaining a guaranteed price for the Equipment, and is listing the Equipment 

with an experienced organization. 
 

38. Devlin had been intending to utilize this auction since prior to the NOI filing, and had 
discussed this with ATB.  The intervening NOI has necessitated Court approval, but the 
decision to place these items in auction is not a recent one. 
 

39. While there are a number of assets and the return is significant, following the proposed 
disposition Devlin will still retain sufficient assets to continue operations as normal. 

 
Support of the Proposal Trustee 

 
40. The Proposal Trustee is aware of the proposed sale and is in support of same. 

 
41. Further information in this regard is contained in the Report of the Proposal Trustee. 
 

Consultation of Creditors 
 

42. ATB, the major secured creditor impacted by the sale, has been made aware of Devlin’s 
intentions, and will also be the major beneficiary of the sale, with the net proceeds going 
to ATB. 
 

43. Part of the Devlin’s negotiations with the proposed interim lenders provides that they 
must also agree that the net sale proceeds from the equipment sales go to ATB, 
notwithstanding any interim lending charge which may be ordered. 
 

44. ATB, along with the other secured creditors of Devlin, is also being given notice of this 
application, and is able to set out its position on the proposed sale. 
 

45. Devlin has not been advised of any opposition on the part of ATB to the proposed sale. 
 

Impact on Creditors and Others 
 
46. ATB, the primary secured creditor impacted by the proposed sale, will receive the net 

sale proceeds. 
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47. Devlin’s employees will also be impacted, as the payment to ATB forms part of Devlin’s 

overall strategy to eventually satisfy the ATB indebtedness and move forward as a 
continuing entity once ATB and the interim financing lender have been paid out. 
 

48. Devlin currently has 60 employees whose employment would be endangered if Devlin is 
not able to continue, which is a possibility if the sale of these assets is not able to 
proceed. 
 

49. As the sale date is approaching, this is an opportunity for Devlin to obtain a guaranteed 
price on the equipment, while also retaining sufficient equipment to continue operations 
(including the generation and collection of receivables).   

 
Consideration for the Assets 

 

50. Ritchie Bros. Auctioneers are a very experienced auction company. 
 

51. Devlin has negotiated a guaranteed minimum sale from Ritchie Bros., which will result in 
a significant payment towards the ATB indebtedness.   
 

52. Devlin submits that, additionally, should the market for these assets prove to be greater 
than the guaranteed price, then that would result in a higher return. 
 

53. If the market proves lower, then the guaranteed return price will turn out to have been 
more beneficial to all stakeholders. 
 

54. Given that the equipment being sold is heavy construction equipment, a highly 
depreciable asset, there is no guarantee that the price would be higher if the equipment in 
question was sold at a later date. 

 
SEALING ORDER 

 
55. Given the sensitive commercial nature of the information contained in the Confidential 

Supplemental Affidavit of George Devlin and the Confidential Appendix to the Proposal 
Trustee’s Report, Devlin is seeking that these be sealed until the contemplated transaction 
has closed. 

 
CONCLUSION 
 
56. Devlin anticipates a conclusion to these proceedings by the end of April. 

 
57. Devlin has sought interim financings for the limited purpose of continuing to carry on 

operations while it arranges for the payout of ATB. 
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CITATION: Re P.J. Wallbank Manufacturing Co. Limited, 2011 ONSC 7641 
COURT FILE NO.: CV-11-0123-OTCL 

DATE: 20111221 

 

SUPERIOR COURT OF JUSTICE – ONTARIO 

COMMERCIAL LIST 

RE: IN THE MATTER OF THE Proposal of P.J. Wallbank Manufacturing Co. 
Limited 

BEFORE: D. M. Brown J. 

COUNSEL: J. Fogarty and S-A. Wilson, for the Applicant  

G. Moffat, for General Motors LLC 

T. Slahta, for TCE Capital Corporation  

HEARD: December 21, 2011 

REASONS FOR DECISION 

I. Overview of motion for approval of DIP financing 

[1] P.J. Wallbank Manufacturing Co. Limited, a manufacturer of springs and wireforms for 
automotive and other industrial customers, filed a Notice of Intention to Make a Proposal under 
the Bankruptcy and Insolvency Act on December 12, 2011.  Doyle Salewski Inc. was appointed 
as Proposal Trustee.  Wallbank moves under section 50.6 of the BIA for authorization to borrow 
under a DIP credit facility from General Motors LLC, as well as the granting of an Interim 
Financing Charge against its property in favour of GM. 

[2] This motion was brought on less than 24 hours notice.  From the affidavits of service 
filed, I am satisfied that notice was given to interested parties in accordance with my directions 
of yesterday. 

II. The Debtor and its creditors 

[3] Since 2008 Wallbank has experienced a downturn in its business linked, in part, to a 
slowdown in the automotive sector and, more recently, to the loss of a major customer this past 
summer. 

[4] Wallbank has several secured creditors.  It owes Danbury Financial Services Inc. about 
$720,000.00 under a credit facility.  Until September, 2011, TCE Capital Corporation factored 
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Wallbank’s accounts receivable, but stopped as a result of a default on that facility.  Wallbank 
owes TCE approximately $700,000.00.  Both Danbury and TCE have registered financing 
statements against Wallbank over all classes of collateral except “consumer goods”.  Wallbank 
owes P. & B. W. Holdings Inc., the trustee of a family trust, $724,500; the Trust has 
subordinated its interest in Wallbank’s property to each of Danbury and TCE.  Wallbank owes 
$74,180.53 to three remaining secured creditors: Xerox Canada Inc., Anthony Wallbank and 
Edward Wallbank.  All three have subordinated their security in favour of Danbury and TCE. 

[5] As of the date of the NOI Wallbank owed Canada Revenue Agency $132,467.28 for 
unpaid source deductions, as well as approximately $1.22 million to unsecured creditors. 

III. The proposed DIP Facility 

[6] Danbury has terminated its credit facility with Wallbank, and TCE has ceased factoring 
the company’s receivables.  Neither firm is prepared to advance further funds to Wallbank. 

[7] Wallbank is a key supplier to GE for springs.  GE has agreed to provide immediate 
funding to Wallbank pursuant to the terms of an Accommodation Agreement dated December 
12, 2011 and a DIP Facility Term Sheet. 

[8] The Accommodation Agreement offers two types of interim financing.  First, GE agreed 
to provide Initial Financing of up to $160,450.00 to cover professional fees and to cover 
Wallbank’s post-filing operations until a DIP order was obtained.  According to the affidavit 
from Mr. Anthony Wallbank, the company’s President, to date GE has advanced $193,850 under 
this facility. 

[9] GM is also prepared to make available additional DIP Financing up to a maximum of 
$500,000.00, including the amounts advanced under the Initial Financing.1  Such further 
advances are conditional on (i) an agreement between GM and Wallbank on a budget for the 
company’s continued operations up until February 26, 2012 and (ii) obtaining an interim 
financing order consistent with the terms of the Accommodation Agreement.  Under the 
proposed Interim Financing Charge, all advances made by GM under the Accommodation 
Agreement would be secured by (i) a first priority charge on Wallbank’s inventory and post-
filing accounts receivable and (ii) a lien on Wallbank’s other pre-filing assets junior only to the 
liens of Danbury, TCE and Xerox, but senior to any other liens. 

[10] Wallbank seeks an order that the DIP Facility would be on the terms, and subject to the 
conditions, set forth in the Accommodation Agreement and the DIP Facility Term Sheet, subject 
to some amendments reflected in a revised draft order, including certain provisions TCE wished 
included in the order.  The Accommodation Agreement contains several important terms 
concerning Wallbank’s operations: 

                                                 

 
1 DIP Facility Term Sheet. 
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(i) absent an event of default, GM agrees to refrain from re-sourcing the component parts 
made by Wallbank for up to 60 days; 

(ii) GM agrees to pay for post-filing orders on a “net 7 days prox” basis; 

(iii)Wallbank agrees to build an inventory of GM-ordered component parts in accordance 
with an inventory bank production plan to be agreed upon with GM; 

(iv) The parties have identified which tools used by Wallbank belong to GM and to other 
parties; and, 

(v) Wallbank agrees not to manufacture products for other Large or Medium Customers 
without GM’s prior consent and without those customers agreeing to abide by all or 
some of the terms of the Accommodation Agreement, including terms governing the 
time for the payment of receivables and the price of the products 

[11] Under the DIP Facility Term Sheet, the Facility will:  

(i) have a term of up to 60 days, mirroring the No Resource Period agreed to by GM under 
the Accommodation Agreement; 

(ii) bear interest at a rate of 13%, with interest payable monthly in arrears; and, 

(iii)be repaid upon the sale of any property of Wallbank out of the ordinary course of 
business. 

IV. Analysis 

A. The statutory provisions 

[12] Section 50.6 of the BIA provides, in part, as follows: 

50.6 (1) On application by a debtor in respect of whom a notice of intention was filed 
under section 50.4 or a proposal was filed under subsection 62(1) and on notice to the 
secured creditors who are likely to be affected by the security or charge, a court may 
make an order declaring that all or part of the debtor’s property is subject to a security or 
charge — in an amount that the court considers appropriate — in favour of a person 
specified in the order who agrees to lend to the debtor an amount approved by the court 
as being required by the debtor, having regard to the debtor’s cash-flow statement 
referred to in paragraph 50(6)(a) or 50.4(2)(a), as the case may be. The security or charge 
may not secure an obligation that exists before the order is made. 

… 

(3) The court may order that the security or charge rank in priority over the claim of any 
secured creditor of the debtor. 
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… 

(5) In deciding whether to make an order, the court is to consider, among other things, 

 (a) the period during which the debtor is expected to be subject to proceedings 
under this Act; 

 (b) how the debtor’s business and financial affairs are to be managed during the 
proceedings; 

 (c) whether the debtor’s management has the confidence of its major creditors; 

 (d) whether the loan would enhance the prospects of a viable proposal being made 
in respect of the debtor; 

 (e) the nature and value of the debtor’s property; 

 (f) whether any creditor would be materially prejudiced as a result of the security 
or charge; and 

 (g) the trustee’s report referred to in paragraph 50(6)(b) or 50.4(2)(b), as the case 
may be. 

B. Consideration of the various factors 

B.1 Likely duration of NOI proceedings 

[13] The evidence indicates that Wallbank likely will not be subject to NOI proceedings past 
the end of February, 2012.  It requires the DIP Facility to continue operating, and by its terms 
that facility has a maximum term of 60 days from the date of filing the NOI.  The cash-flow 
statement filed by Wallbank projects that it will have drawn fully on the DIP Facility by the 
middle of next February. 

B.2 Management of Wallbank’s affairs 

[14] Although current management will continue to operate Wallbank, as described above the 
Accommodation Agreement places significant restrictions on the company’s operations.  Simply 
put, GM wants to use the next 45 days or so to build up an inventory of needed component parts 
and is insisting that any other customer who wishes to order product from Wallbank must do so 
on the credit and pricing terms set out in the Accommodation Agreement.  Those terms require 
very prompt payment of receivables and an agreement to pay a higher price for Wallbank’s 
products. 

[15] The materials do not disclose how many employees presently work at Wallbank.  Some 
employees are members of the Canadian Auto Workers.  The Proposal Trustee reports that a 
dispute currently exists whereby the CAW is not permitting Wallbank to ship product to Gates 
Corporation, a result of which could be a reduction by $40,000.00 in the opening accounts 
receivable forecast in the cash-flow statement. 
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B.3 Enhancement of prospects of a viable proposal 

[16] According to the Proposal Trustee Wallbank is developing a restructuring plan which 
would involve either (i) identifying a strategic partner, (ii) restructuring its debts, or (iii) an 
orderly liquidation of its assets. 

[17] Wallbank filed a cash-flow projection for the period ending February 26, 2012.  The 
projection was vetted by a DIP advisor appointed by GM.  The cash-flow supports Mr. 
Wallbank’s statement that without the proposed DIP Facility the company will be unable to fund 
its ongoing business operations and restructuring efforts during the NOI proceedings. The 
Proposal Trustee concurs with that assessment: 

In the event that the DIP Loan is not approved by the Court, the Company may have no 
choice but to immediately cease operations, and the Company’s ability to make a 
proposal to its creditors will be severely compromised.  

[18] The evidence is clear that absent approval of the DIP Facility, Wallbank will close its 
doors and turn off its lights. 

B.4 Report of the Proposal Trustee 

[19] In its December 20, 2011 report the Proposal Trustee stated that it was satisfied that 
Wallbank is proceeding in good faith with its proposal, supported the need for interim financing, 
and concluded that “the benefits of granting such an Order far outweigh the prejudice to the 
Company, the creditors, employees and customers that these stakeholders would experience if 
the Order were not granted.” 

B.5 Nature and value of Wallbank’s property 

[20] Although Wallbank filed evidence about its current indebtedness, it did not file any 
detailed historical evidence about balance sheet or profit/loss position.  The current value of its 
assets is unclear; the evidence suggests that Wallbank has operated at a loss for at least the past 
two years. 

B.6 Confidence of major creditors 

[21] According to the Proposal Trustee certain customers support Wallbank’s proposal efforts: 
GM, Omex, Dayco, Magna Corporation, Stacktole, 3M, Bontaz and Admiral Tool. 

[22] As to creditors, GM, of course, supports Wallbank’s motion.  The Trust has indicated that 
it does not oppose the order, but without prejudice to its right to move to vary the order at some 
later date.  In light of changes made to the proposed DIP Order as a result of negotiations 
amongst the parties, Danbury does not oppose the order sought.  Xerox was served earlier today 
with the motion materials, but has not communicated any position to Wallbank’s counsel. 
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[23] TCE does not oppose the order sought, as revised, provided the order is made subject to 
three conditions: 

(i) The order would be without prejudice to TCE’s asserted position with respect to its 
ownership of factored receivables; 

(ii) Wallbank, TCE and GM will agree on a process for the collection and remittance of 
accounts receivable; and, 

(iii)GM waives its rights of set-off relating to pre-November 30, 2011 accounts receivable 
purchased by TCE, save and except for Allowed Set-Offs as defined in section 2.4(B) 
of the Accommodation Agreement. 

Both Wallbank and GM are amenable to those conditions.  I accept those conditions and make 
them part of my order. 

B.7 Prejudice to creditors as a result of the Interim Financing Charge 

[24] Although, like any charge, the Interim Financing Charge will impact all creditors’ 
positions to some degree, the terms of the charge’s priority have been negotiated to minimize the 
prejudice to Danbury and TEC.  As well, given the immediate cessation of Wallbank’s activities 
would result from the failure to approve the DIP Facility and Interim Financing Charge, on 
balance the benefit to all stakeholders of the proposed DIP Facility significantly outweighs  any 
prejudice. 

[25] Sections 2.1 and 2.2 of the Accommodation Agreement contemplated that both 
components of the Initial Financing advanced by GM – professional fees and the funding of 
operations – would be secured by the Interim Financing Charge.  Section 50.6(1) of the BIA 
provides that a charge “may not secure an obligation that exists before the order is made”.  
Wallbank advised that all funds made available by GM for professional fees are unspent and 
remain in counsel’s trust account.  Wallbank intends to return those funds to GM which plans, in 
turn, to advance similar amounts to Wallbank in the event a DIP Order is made.  GM confirmed 
that the amounts advanced to date under section 2.1(C) of the Accommodation Agreement would 
not be subject to the Interim Financing Charge, but would be secured by the security described in 
the opening language of section 2.1 of the Accommodation Agreement.  In my view the 
proposed treatment of the funds relating to professional fees is consistent with the intent of 
section 50.6(1) of the BIA and I approve it. 

B.8 Conclusion 

[26] For these reasons I am satisfied that it is appropriate to authorize Wallbank to enter into 
the DIP Facility agreement and to grant the proposed Interim Financing Charge.  Accordingly, an 
order shall go in the form submitted by the applicant, which I have signed. 
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______(original signed by)____________ 
D. M. Brown J. 

 

Date: December 21, 2011 
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