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Introduction  

1. 830480 Alberta Ltd. ("830") was a residential real estate developer. 

2. About 10 years ago, 830 successfully developed a project called Sunset Valley Estates. 

As part of the development process, it required the posting of a deposit to ensure 

compliance with architectural development requirements (the "architectural deposit") and 

another deposit to ensure compliance with landscaping requirements (the "landscaping 

deposit"). 

3. A few years later, 830 commenced another residential real estate development project in 

connection with a property in the Windermere area of southwest Edmonton. The name of 

that project was initially Riverpointe but the name was subsequently changed to 

Westpointe. 

4. Again, there was a requirement to post both an architectural deposit and a landscaping 

deposit. 

5. There are many permutations as to how the deposits were posted. Sometimes they were 

posted by the builder. Sometimes the builder would require a deposit from the ultimate 

purchaser. Sometimes the builder would provide what was effectively a master deposit to 

be to be revolved among various lots acquired by the builder throughout the project. Most 

times, the deposits were posted by the individual purchaser. 

6. In 2014, 830 was indebted to the Plaintiff, Carevest Capital Inc. ("Carevest"), in an 

amount in excess of $65,000,000. 

7. 830's financial difficulties resulted in Carevest applying to this Honourable Court for the 

appointment of a Receiver. By Order granted January 17, 2014 Bowra Group Inc. (the 

"Receiver") was appointed Receiver of all of the property assets and undertakings of 830. 

8. Among the assets under the Receiver's administration are the architectural deposits and 

the landscaping deposits. 
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The Problem  

9. The issue created by the administration of the deposits is fully described below. It is a 

problem that can be succinctly summarized. 

10. The deposits are held by 3 sets of law firms, in trust. In each case there is a Restrictive 

Covenant in place. In each case, that Restrictive Covenant has provisions whereby the 

purchaser of the lot can qualify for the return of the deposits. Regrettably, in some cases, 

the builder or homeowner, as the case may be, does not comply with the terms of the 

Restrictive Covenant and never qualifies for the return of the architectural deposit, the 

landscaping deposit, or both. 

11. Unfortunately, none of the Restrictive Covenants contain a sunset clause, i.e. a clause 

that directs what is to happen with the deposits if the purchaser of the land does not 

qualify for the return of those deposits to that purchaser. The lack of a sunset clause is 

common to each and every deposit regardless of how it was posted. On a strict reading of 

the Restrictive Covenants, the lawyers will be holding the unredeemed deposits, forever. 

Facts 

Reynolds Mirth Deposits  

12. Reynolds Mirth has represented the Receiver since its appointment, in respect of 

receivership related matters but not in respect of the ongoing sales of lots. 

13. William Shymko, Barrister and Solicitor, had acted for 830 until its receivership. He held 

architectural deposits and landscaping deposits in respect of the pre-receivership sales of 

lots at Westpointe. 

14. Difficulty was encountered with the conditions upon which those funds were held in trust 

and in respect of the trust conditions imposed on Reynolds Mirth when the funds were 

transferred to Reynolds Mirth. These difficulties are described in some detail in the 

affidavit of Chris Bowra of September 5, 2014. 

15. Because the Receiver was concerned about the inconsistency of terms, it applied to this 

Honourable Court for relief pursuant to the Trustee Act. It sought to have a direction that 
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the Receiver should comply with the terms of the Restrictive Covenant registered at land 

titles in connection with the Westpointe lands. 

16. Until she retired, Madam Justice Veit had been dealing with this receivership. She heard 

the application dealing with the trust funds and granted an Order on September 29, 2014 

declaring that trust conditions upon the deposits would be the conditions for the return of 

the deposits as described in paragraph 10.1 of the Design Guidelines attached to the 

Restrictive Covenant appended as Exhibit Ito the affidavit of Mr. Bowra. 

17. With the passage of time since Justice Veit's Order, it has become apparent that some of 

the purchasers have not, and may never, comply with the Restrictive Covenant's 

requirements for the return of the deposits. If a purchaser never complies with the pre-

requisites to the return of the deposits, the deposits will never be payable to that 

purchaser. But there is no provision in the Restrictive Covenant or appended Design 

Guidelines, stating that, in the event that the purchaser does not comply with the pre-

requisite to the return of the deposit, the deposit would be forfeited to the builder. So, in 

the result, the deposit stays in the trust account of Reynolds Mirth, without any obvious 

ability to divest itself of those funds. This is a most unsatisfactory state of affairs from the 

point of view of both Bowra and Reynolds Mirth. 

Landscaping Deposits  

18. There are landscaping requirements described in the Design Guidelines. If they are 

followed in a minimalistic way, the landscaping should cost much less than $10,000. 

19. To obtain the return of the landscaping deposit, the Receiver requires an inspection 

certificate. That certificate costs $150 and is paid for by the developer and, through it, the 

Receiver, in the first instance. If a subsequent inspection is required, it is paid for by the 

purchaser. 

20. So, it is simple. On receipt of a satisfactory inspection certificate respecting the 

landscaping, the landscaping deposit is returned to the purchaser. 
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Architectural Deposits  

21. In theory, obtaining the return of the architectural deposit is also simple. Again, the 

Receiver requires a satisfactory inspection certificate, which costs $150 and is paid for on 

the same terms as is the landscaping inspection certificate, at which time the deposit is 

returned. Practically, however, it is common that the certificate cannot be granted 

because of some deviation from the Design Guidelines. These are generally resolved by 

an agreement between the purchaser and the Receiver in granting a variation. This is 

done only as a last resort where it is a relatively minor deficiency but would be quite 

costly to fix. 

22. All of the deposits held by Reynolds Mirth, which total approximately $90,000, are in 

respect of pre-receivership sales, i.e. sales that took place more than 7 years ago. 

23. The Design Guidelines that impose the conditions for the return of the deposits are 

appended to the Restrictive Covenant that is at Tab A to the Supplemental Report to the 

Receiver's Second Report to the Court ("Supplemental Report"). 

Kennedy Agrios  

24. Kennedy Agrios has acted for the Receiver, from the time of its appointment, to date, in 

respect of the continuing sale of lots at Westpointe. 

25. Kennedy Agrios holds about $1,230,000 in deposits. 

26. The Restrictive Covenant in place, post-receivership, is at Tab G to the Supplemental 

Report. The terms relating to deposits are identical to those that were used pre-

receivership. 

27. The Kennedy Agrios situation differs from the Reynolds Mirth situation, in that while 

some of the deposits held by Kennedy Agrios are 6 or 7 years old, many of the deposits it 

holds are in connection with recent sales and it is reasonable to contemplate that many 

depositors will comply with the Restrictive Covenant and become entitled to the return of 

the deposits. But, it is submitted, it is also reasonable to anticipate some depositors will 

not comply with the requirements of the Restrictive Covenant and that with the passage 
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of enough time, the Kennedy Agrios situation will be virtually identical to the Reynolds 

Mirth one. 

Jomha Skrobot  

28. Jomha Skrobot acted for 830 in connection with a different real estate development called 

Sunset Valley Estates. This development was completed prior to the receivership and all 

the deposits held by Jomha Skrobot are in connection with sales that occurred prior to the 

receivership. 

29. Jomha Skrobot holds deposits of approximately $276,500. 

30. The Restrictive Covenant on the Sunset Valley Estates is, in some ways, different than 

that used in respect of Westpointe. For example, the amounts of the deposits are smaller. 

But the problem is the same; there is no sunset clause. And the problem with respect to 

the Jomha Skrobot funds is more acute, i.e. Jomha Skrobot is holding deposits in respect 

of the sales that took place at least 10 years ago. It can be found as Tab B to the 

Supplemental Report. 

Restrictive Covenant  

31. A Restrictive Covenant has been filed against each of the titles in Westpointe. Exhibit B 

to the Restrictive Covenant, itself, are Design Guidelines to be followed in the 

construction of all homes at Westpointe. 

32. Preamble C to the Restrictive Covenant states that for the adherence to the architectural 

and development guidelines, the depositor has collected a security deposit of $20,000 per 

lot. 

33. Article 10.0 deals, generally, with the security deposits and article 10.1 deals specifically 

with the deposit return procedure. 

34. Simply stated, the deposit is to be returned in 2 stages. The first involves an inspection 

confirming that the house and landscaping have been built in accordance with the Design 

Guidelines and that the Design Guidelines have been complied with. 
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35. The second stage occurs after a final inspection and after the developer has obtained a 

Final Acceptance Certificate from the City, which has now been received. 

36. The terms of the Sun Valley Estates Restrictive Covenant are similar. 

Issue 

37. The issue is simply stated: what is the Receiver, and through it, the lawyers holding 

deposits, to do with those deposits where the purchaser of the lot to which the deposits 

relate has not complied with the terms of the Restrictive Covenants so as to be entitled to 

the return of one or the other or both deposits, and there is no reasonable prospect of them 

doing so at some time in the future? 

Interpretation of the Trust  

38. There is no provision in the Restrictive Covenant or in the Design Guidelines requiring 

the developer to hold the deposit monies in trust. So, it could be argued that payment of 

the deposits creates merely a debtor creditor relationship between the developer and a 

homeowner. In actuality, however, in all cases the deposits have been held by one of the 

developer's lawyers. The Receiver has been treating these monies as having been held in 

trust and has been returning deposits to various homeowners, with interest, upon that 

homeowner satisfying the Receiver that the homeowner is entitled to the refund of the 

deposit in question. As noted above, Justice Veit has earlier ordered that funds held by 

Reynolds Mirth be held in trust in accordance with the Restrictive Covenant. 

39. The Receiver accepts the proposition that all the deposits should be dealt with the same 

and that they are held in trust. 

Nature of a Deposit  

40. In many cases, homeowners are not taking the steps required of them to obtain the return 

of one or both of the deposits. There is no provision in article 10 of the Design Guidelines 
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41. A deposit, by its very nature, contemplates payment by a person (the depositor) in 

circumstances where it is agreed that, if the depositor does not carry out the undertaking 

in connection with which the deposit was made, the deposit will be forfeited. 

42. The seminal case on the nature of deposits is that of the English Court of Appeal in Howe 

v. Smith.' 

43. Much of what was said in that case is worth noting: 

• A deposit is defined as a guarantee that the contract shall be performed.2  

• It appears to me to be clear that the purchaser has lost all right to recovery [to 
retain the deposit] if he has lost both his rights to specific performance in equity 
and his right to sue for damages for its non-performance at law .3  

• In order to enable the vendor so to act [to retain the deposit], in my opinion there 
must be acts on the part of the purchaser which not only amount to delay 
sufficient to deprive him of the equitable remedy of specific performance, but 
which would make his conduct amount to a repudiation on his part of the 
contract. 4  

• We have to look to the conduct of the parties and to the contract itself, and, 
putting the two things together, to see whether the purchaser has acted not merely 
so as to break his contract, but to entitle the other side to say he has repudiated 
and no longer stands by it.5  

44. Howe v. Smith was recently extensively reviewed by a five judge panel of the British 

Columbia Court of Appeal in  Tang v. Zhang6  . The Court states, at paragraph 4 that: 

...the general rule [is] that a deposit is forfeited to a seller where the buyer fails 
to complete. 

45. In summary the common law position is clear; if the depositor does not perform his 

obligations under a contract, his deposit is forfeited. 

1  Howe v. Smith (1884) 27 Ch. D. 89 TAB A 
2  Per Cotton, L.J., p. 95 
3  Per Fry, L.J., p. 103 
4  Per Cotton, L.J., p. 95 
5  Per Cotton, L.J., p. 99 
6  Tang v. Zhang, 2013 BCCA 52 
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Implied Terms  

46. As Fry L.J. put it in Howe v. Smith:7  

Money paid as a deposit must, I conceive, be paid on some terms implied or 

expressed. In this case no terms are expressed, and we must therefore inquire 

what terms are to be implied. 

47. It is submitted that the Restrictive Covenants must be interpreted so as to imply the 

existence of a sunset clause, i.e. that the deposits are forfeited if the conditions for their 

return have not been satisfied. 

48. The question therefore evolves into what is a reasonable term to be implied, i.e. what is a 

reasonable time frame for such an implication. 

Perpetuities  

49. While the Restrictive Covenants, as a contract, do not contain any provision for forfeiture 

that does not mean, as a matter of law, the deposits are not forfeitable. S. 18 of the 

Perpetuities Act  deals with commercial transactions. It provides that where an interest in 

personal property may be acquired at a future time, the perpetuity period is 80 years from 

the date of the contract.8  

50. The statutory provision adds to the common law position discussed above, where one 

party, by its inaction, never becomes entitled to monies held in trust, the monies will be 

forfeited to the other party. 

7  Per Fry, L.J., p. 101 
8  Perpetuities Act, RSA 2000, c P-5 
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Rectification  

51. It has been stated that rectification may be used: 

[i] f by mistake a legal instrument does not accord with the true agreement it was 
intended to record — because a term has been omitted, an unwanted term 
included, or a term incorrectly expresses the parties' agreement...9  

52. And, at paragraph 49: 

To meet the rectification test an applicant must establish 

on a balance of probabilities [that] there was a prior agreement whose 
terms are definite and ascertainable; that the agreement was still in effect 
at the time the instrument was executed; that the instrument fails to 
accurately record the agreement; and that the instrument, if rectified, 
would carry out the parties' prior agreement. 

53. The Receiver sees two problems with the application of the equitable doctrine of 

rectification. Firstly, the common law dictates that a deposit is forfeitable and that if there 

is no express provision in the contract to that effect, one must be implied. However, it is 

difficult to say that where a term needs to be implied, there was a prior agreement on 

terms that are definite and ascertainable. 

54. The far more difficult problem with rectification is intertwined with the very nature of a 

Restrictive Covenant itself. The nature of the Restrictive Covenant is that it is a contract 

between the developer, 830, on the one hand, and each and every purchaser of a lot on the 

other hand. It is further complicated by the fact that the Restrictive Covenant is binding 

not only those who enter into them, but also successors in title of the original 

covenantors.1°  

55. The burden would be on 830 through its Receiver to establish on a balance of 

probabilities' that the purchasers were in agreement. 

'  Harvest Operations Corp. v. Attorney General of Canada,  2017 ABCA 393 at para 7, citing the Supreme Court of 
Canada in  Canada (Attorney General) v. Fairmont Hotels Inc.,  2016 SCC 56 
°  Restrictive Covenant Instrument 213AT (Re),  2021 ABCA 138, para 14 
" Harvest Operations, Supra, para. 49 
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56. It is difficult to see how the Receiver can possibly satisfy that evidentiary burden. 

57. But that is not the end of the matter. 

58. S. 48 of the  Land Titles Act12  deals with registered covenants. S. 48(4) provides: 

The first owner, and every transferee, and every other person deriving title from 
the first owner or through tax sale proceedings, is deemed to be affected with 
notice of the condition or covenant, and to be bound by it if it is of such nature as 
to run with the land, but any such condition or covenant may be modified or 
discharged by order of the court, on proof to the satisfaction of the court that 
the modification will be beneficial to the persons principally interested in the 
enforcement of the condition or covenant or that the condition or covenant 
conflicts with the provisions of a land use bylaw or statutory plan under Part 17 
of the Municipal Government Act, and the modification or discharge is in the 
public interest. 

(emphasis added) 

59. It is submitted that an amendment to the Restrictive Covenant to provide for a reasonable 

term for the forfeiture of the deposits benefits all concerned. From the point of view of 

the purchaser of a lot, or his successor in title, it is beneficial in that it incentivizes them 

to comply with their contractual obligations under the Restrictive Covenant and to earn 

the right for the return of the deposits. 

60. It cannot be said that the purchasers of a lot, or the successors, are prejudiced by such a 

condition for the simple reason that if they do not comply with the terms of the 

Restrictive Covenant so as to entitle them to the return of the deposits, the default is that 

the Perpetuities Act would result in the forfeiture of those deposits. The problem with the 

reliance upon the 80-year term contained in the Perpetuities Act is that it is wholly 

unreasonable to everybody. 

61. The proposed amendment to the Restrictive Covenant also benefits the developer, and 

through it the Receiver, in one of two ways. Either the purchaser of the lot, or successor 

in title will comply with the terms of the Restrictive Covenant thus improving the 

12  Land Titles Act, RSA 2000, c L-4 
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12 Land Titles Act, RSA 2000, c L-4 
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development generally or the developer, and through it the Receiver, will obtain the 

financial benefit of the forfeiture of the deposits. 

62. Finally, the proposed amendment benefits the neighbouring landowners in that the 

development is generally improved by compliance with the terms of the Restrictive 

Covenant. 

The Trustee Act 

63. Relief is available to the Receiver under the Trustee Act. 

64. The starting point is s. 42 of the  Trustee Act13  which contemplates variation of trusts. But 

ss. 6 requires the consent in writing of all persons beneficially interested under the trust. 

Given the number of lots that have been sold, the Receiver does not expect it would be 

viable to try and get all those consents. 

65. The limited condition under which the Court can consent on behalf of affected persons 

listed in s. 42(5) do not apply. 

66. However, s. 43(1) of the Trustee Act provides: 

Any trustee may apply in court or in chambers in the manner prescribed by the 
rules of court for the opinion, advice or direction of the Court of Queen's Bench 
on any question respecting the management or administration of the trust 
property. 

67. It is submitted that this subsection is squarely on point and applicable. From the 

discussion, above, it is clear that the common law requires that where there is no express 

term dealing with the forfeiture of a deposit, one is to be implied. S. 43(1) empowers the 

court to provide a direction as to the scope of the term to be implied, i.e. when is the 

deposit forfeitable. 

13  Trustee Act, RSA 2000, c T-8 
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court to provide a direction as to the scope of the term to be implied, i.e. when is the 

deposit forfeitable.  

                                                 
13 Trustee Act, RSA 2000, c T-8 
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68. The only question remaining is whether the implication of a term of forfeiture is within 

the courts jurisdiction to give advice and directions. For reasons set forth below, it is 

submitted that on a proper interpretation, it is. 

69. Further, another remedy is contained in the Trustee Act. That is the creation of a judicial 

trust under s. 46 which empowers the court, on application of, among others, a trustee, to 

appoint a judicial trustee and give directions to that trustee.14  

70. This alternative remedy is not preferred as there are certain reporting requirements on the 

part of a judicial trustee that would add, unnecessarily, to the administration of the 

deposits. 

Legal Profession Act  

71. S. 117 of the  Legal Profession Act15  is under the title Unattributed trust money. S. 

117(1)(b) provides that where a barrister and solicitor has been holding money for a 

period of not less than 2 years and is unable to attribute the money to any particular client 

or other person it may apply to the executive director for permission to pay the money to 

the society. 

72. Under the circumstances of this case, while the section of the Legal Profession Act does 

give the lawyers a way out of having to hold trust monies virtually forever, it should only 

be resorted to as a last resort. 

73. It is submitted that as a matter of public policy it is far preferable to imply a term of the 

contract, and give effect to the commercial contract between the parties, rather than to 

avoid that commercial contract and give the benefit to an unrelated third party. 

Interpleader 

74. Another source of relief for the lawyers holding the funds would be inteipleader.16  It is 

submitted that this is an impractical remedy. The service issues are identical and should 

14  Trustee Act,  s. 46(1)(a), 46(5) 
15  Legal Profession Act, RSA 2000, c L-8 
16  Rules of Court,  Division 9, commencing at Rule 6.54 
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the funds be successfully interpled, it simply passes the issue to the court and, in the 

bigger scheme of things, accomplishes nothing. 

Statutory Interpretation  

75. Viscount Simonds wrote: 

... the elementary rule must be observed that no one should profess to understand 
any part of a statute or of any other document before he has read the whole of it. 
Until he has done so he is not entitled to say that it or any part of it is clear and 
unambiguous.17  

76. In Pointe-Claire (City) v. Quebec (Labour Court), Lamer C.J. wrote18: 

There is no doubt that the principle that statutes dealing with similar subjects 
must be presumed to be coherent means that interpretations favouring harmony 
among those statutes should prevail over discordant ones. 

77. As Sullivan says: 

The presumptions on which statutory interpretation is based apply not only to 
single Acts and related Acts but also, with lesser force perhaps, to the "statute 
book as a whole ".19  

78. It is submitted that when interpreting a section such as s. 43 of the Trustee Act, one 

cannot refer solely to that section. One must, instead, look to the entirety of the act in 

question, the entire statute book, and the common law. 

79. Only when looking to all of the sources of law can the section of any act be properly 

interpreted. It is submitted that when looking at the various common law and statutory 

references, above, it is clear that, both at common law and by statute, the deposits are to 

be forfeited if there is non-compliance with the Restrictive Covenant. It is equally clear 

that there should be a reasonable term for that forfeiture. It is submitted that what the 

Receiver proposes is a reasonable term and that, on a proper analysis of the scope of the 

power of the court to give advice and directions, such a direction is within the power of 

the courts to give advice and direction under both s. 43 of the Trustee Act and s. 48 of the 

17  Attorney-General v Prince Ernest Augustus of Hanover,  [1957] A.C. 436, at 463 (H.L.) 
18  Pointe-Claire (City) v. Quebec (Labour Court),  [1997] 1 SCR 1015 
19  Sullivan on the Construction of Statutes, 6th Ed. p. 422 TAB B 
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Land Titles Act it is eminently reasonable for the court to do so under these 

circumstances. 

Receiver's Recommendations  

80. The Receiver applies, under s. 43 of the Trustee Act for advice and direction that it may 

at its discretion, treat the deposits as forfeitable after the passage of one year from the 

later of the completion of the construction of the house in question or the date of the 

order giving the advice and direction and for similar amendment to the Restrictive 

Covenants pursuant to s. 48 of the Land Titles Act. The reasons for the Receiver's 

application can be summarized as follows: 

• The Design Guidelines are open ended and do not provide any sunset clause, 

i.e. do not have any provision for the forfeiture of the deposit in the event 

that the purchaser does not comply with the restrictive covenant and become 

entitled to the return of the deposits. This is unworkable. 

• The Perpetuities Act may apply thus effectively creating a forfeiture after 

the passage of 80 years from the date of the contract. This is equally 

unworkable. 

• It is a necessary implication to the nature of a deposit that it might be 

forfeited. 

• Where no provision is expressly contained in a contract relating to a deposit, 

a reasonable term is to be implied. 

• The forfeiture provision sought by the trustee is reasonable. 

• If the trustee obtains the opinion of the court that what is contemplated by 

the Receiver is reasonable and is to be implied to the contract between the 

developer and the purchasers, i.e. the Restrictive Covenant, the deposits can 

all be properly administered without further perceived difficulty. 
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81. In the event any person is aggrieved by an Order of the Court, where such person claims 

entitlement to some or all of the deposits and that the person was not properly served, that 

person has potential relief under Rule 9.15 and can apply to set aside the Order as it 

effects that person. 

Relief Sought  

82. The Receiver seeks the advice and direction of the court to the effect that a term should 

be implied to the Restrictive Covenants along the following, lines. An architectural or 

landscaping deposit is forfeited if: 

a. The final architectural approval and final landscape approval are not 

obtained within 18 months from the completion of construction of the 

home or; 

b. The home has been complete for at least 1 year and the final architectural 

approval and final landscape approval are not obtained within 1 year from 

the date of the Order; or 

c. Such further time as the Receiver and the person claiming the deposit may 

agree. 

83. The Receiver does not seek costs against anyone unless the application is opposed. 

ALL OF WHICH is respectfully submitted this 10 day of September. 2021. 

Reynolds, M ► rth. Richards & Farmer LLP 
Counsel for The Bowra Group Inc. 

Per: 
1 / cCabe, Q.C. 
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that this is clearly within the words and within the object of C. A. 
the covenant. I think the view of Mr. Justice Pearson was 1884 
correct, and that the appeal ought to be dismissed with costs. Rous 

v. 
Solicitors for Appellants : Nisbet & Daw. MILLER. 

Solicitors for Plaintiff: Markby, Wilde, & Barra. 

M. W. 

HOWE v. SMITH. C. A. 

[1881 H. 3315.] tory., 
1884 

March 31; 
Vendor and Purchaser—Folleiture of Deposit—Purchaser's Failure to complete. April 1; 

May 29. 
On a sale of real estate the purchaser paid £500, which was stated in the 

contract to be paid "as a deposit, and in part payment of the purchase-
money." The contract provided that the purchase should be completed on 
a day named, and that if the purchaser should fail to comply with the 
agreement the vendor should be at liberty to re-sell and to recover any 
deficiency in price as liquidated damages. The purchaser was not ready 
with his purchase-money, and, after repeated delays, the vendor re-sold the 
property for the same price. 

The original purchaser having brought an action for specific performance, 
it was held by the Court of Appeal, affirming the decision of Kay, J., that the 
purchaser had lost by his delay his right to enforce specific performance :— 

Held, also, that the deposit, although to be taken as part payment if the 
contract was completed, was also a guarantee for the performance of the con-
tract, and that the Plaintiff, having failed to perform his contract within 
a reasonable time, had no right to a return of the deposit. 

Palmer v. Temple (1) distinguished. 

THIS action was brought for specific performance of a contract 
for sale of certain freehold lands known as Hill's Farm, in the 
county of Middlesex, for £12,500. 

The contract was dated the 24th of March, 1881, and thereby 
the Plaintiff, T. H. Howe, agreed to purchase the premises in 
question "for the price of £12,500, £500 part thereof having 
been paid on the signing of this agreement as a deposit and in part 
payment of the purchase-money," Various stipulations were 
made as to the title, and it was agreed that the purchaser should 
pay the balance of the purchase-money on the 24th of April, 

(1) 9 Ad. & E. 508. 
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the covenant. I think the view of Mr. Justice Pearson was 1884 
correct, and that the appeal ought to be dismissed with costs. RoLLs 

v. 
Solicitors for Appellants : Nisbet & Daw. MILLER. 

Solicitors for Plaintiff: Markby, Wilde, & Burnt. 

M. W. 

HOWE v. SMITH. 

[1881 H. 3315.] 

Vendor and Purchaser—Forfeiture of Deposit—Purchaser's Failure to complete. 

On a sale of real estate the purchaser paid £500, which was stated in the 
contract to be paid "as a deposit, and in part payment of the purchase-
money." The contract provided that the purchase should be completed on 
a day named, and that if the purchaser should fail to comply with the 
agreement the vendor should be at liberty to re-sell and to recover any 
deficiency in price as liquidated damages. The purchaser was not ready 
with his purchase-money, and, after repeated delays, the vendor re-sold the 
property for the same price. 

The original purchaser having brought an action for specific performance, 
it was held by the Court of Appeal, affirming the decision of Kay, J., that the 
purchaser had lost by his delay his right to enforce specific performance :— 

Held, also, that the deposit, although to be taken as part payment if the 
contract was completed, was also a guarantee for the performance of the con-
tract, and that the Plaintiff, having failed to perform his contract within 
a reasonable time, had no right to a return of the deposit. 

Palmer v. Temple (1) distinguished. 

THIS action was brought for specific performance of a contract 
for sale of certain freehold lands known as Bill's Farm, in the 
county of Middlesex, for £12,500. 

The contract was dated the 24th of March, 1881, and thereby 
the Plaintiff, T. H. Howe, agreed to purchase the premises in 
question "for the price of £12,500, £500 part thereof having 
been paid on the signing of this agreement as a deposit and in part 
payment of the purchase-money." Various stiiiilations were 
made as to the title, and it was agreed that the purchaser should 
pay the balance of the purchase-money on the 24th of April, 
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1881, and that if any delay should take place from any cause whatso-
ever except the default of the vendor, the purchaser should pay 
interest at £5 per cent. on the balance of the purchase-money. And 
it was further agreed (clause 8) that if the purchaser should fail 
to comply with this agreement the vendor should be at liberty to 
re-sell the premises in any manner, and the deficiency on such 
second sale thereof, with all expenses attending the same, should 
be made good by the defaulter at this present sale, and be re-
coverable as liquidated damages. 

The purchaser at first objected to this clause, but it was eventu-
ally retained, the vendor undertaking not to act upon it for six 
weeks after the 24th of April, 1881. 

The purchaser paid the deposit of £500, and an abstract was 
delivered according to the agreement. 

After some negotiation the purchaser sent a draft conveyance 
to the vendor, on the 23rd of May, which was approved on the 
following day on behalf of the vendor. 

The completion of the purchase was however delayed by the 
purchaser, and the vendor, after pressing for completion, agreed, 
.on the 20th of June, 1881, to extend the time for completion for 
a month, on payment of certain costs, but at the same time warned 
the purchaser that unless the purchase-money was then paid he 
should re-sell the property. 

On the 25th of July the purchaser, fearing that the vendor 
would re-sell the property, brought the present action against the 
vendor for specific performance of the agreement. 

On the 31st of January, before the defence was delivered, the 
vendor re-sold the property at the original price. In his defence 
he relied on the delay of the Plaintiff as justifying a rescission of 
the contract. 

The action was heard before Mr. Justice Kay, on the 27th of 
February, 1883, when his Lordship dismissed the action with costs, 
being of opinion that the Plaintiff had precluded himself by his 
delay from insisting on the completion of the contract. 

From this judgment the-Plaintiff appealed. 

W. Pearson, Q.C., and Batten, for the Appellant 

Time was not of the essence of the contract ; and there was no 
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such delay on the part of the purchaser as to deprive him of his 
right to enforce specific performance of the contract. But if the 
Court should be against us on this point we claim the return of 
our deposit ; and, if necessary, we ask for leave to amend the 
statement of claim in order to raise that question. 

COTTON, L.J. :—We are all of opinion that the Plaintiff is not 
entitled to enforce specific performance in this case, and we do 
not desire to hear any further argument on that point. But we 
think, subject to what may be said on the other side, that the 
Plaintiff ought to have leave to amend the statement of claim 
in order to claim the return of his deposit. We therefore wish 
to hear the counsel for the Defendant on that point, which was 
not raised before Mr. Justice Kay. 

Hastings, Q.C., and Kingdon, for the Defendant :— 

The Plaintiff has forfeited his deposit by his own default. The 
deposit is not merely part payment of the purchase-money, it is 
a guarantee that the contract should be performed : Collins v. 
Stimson (1); Essex v. Daniell (2) ; Ex parte Barrell (3) ; Depre( 
v. Bedborough (4) ; Hinton v. Sparkes (5) ; Casson v. Roberts (6). 
The fact that there has been a re-sale by the vendor makes no 
difference. It is outside the contract, and cannot purge the 
default of the purchaser ; nor does the purchaser's present willing-
ness to perform the contract alter his position ; his default has 
placed him in the same position as if he had refused to perform it. 

But, assuming that the purchaser has a right to a return of the 
deposit, it is subject to the vendor's claim for damages : Laird v. 
Pim (7); Icely v. Grew (8). 

W. Pearson, in reply :— 

The question whether the deposit is forfeited depends upon the 
terms of the contract. If the purchaser had refused to perform the 
contract it may be that he would have forfeited his deposit, but 
here the vendor abandons the contract and nevertheless claims 

(5) Law Rep. 3 C. P. 161. 
(6) 31 Beay. 613. 
(7) 7 M. & W. 474. 
(8) 6 Nev. & M. 467. 

(1) 11 Q. B. D. 142. 
(2) Law Rep. 10 C. P. 538. 
(3) Ibid. 10 Ch. 512. 
(4) 4 Giff. 479. 
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COTTON, L.J. :—We are all of opinion that the Plaintiff is not 
entitled to enforce specific performance in this case, and we do 
not desire to hear any further argument on that point. But we 
think, subject to what may be said on the other side, that the 
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The fact that there has been a re-sale by the vendor makes no 
difference. It is outside the contract, and cannot purge the 
default of the purchaser ; nor does the purchaser's present willing-
ness to perform the contract alter his position ; his default has 
placed him in the same position as if he had refused to perform it. 

But, assuming that the purchaser has a right to a return of the 
deposit, it is subject to the vendor's claim for damages : Laird v. 
Pim (7); Icely v. Grew (8). 

W. Pearson, in reply :— 

The question whether the deposit is forfeited depends upon the 
terms of the contract. If the purchaser had refused to perform the 
contract it may be that he would have forfeited his deposit, but 
here the vendor abandons the contract and nevertheless claims 
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such delay on the part of the purchaser as to deprive him of his 
right to enforce specific performance of the contract. But if the 
Court should be against us on this point we claim the return of 
our deposit ; and, if necessary, we ask for leave to amend the 
statement of claim in order to raise that question. 

COTTON, L.J. :—We are all of opinion that the Plaintiff is not 
entitled to enforce specific performance in this case, and we do 
not desire to hear any further argument on that point. But we 
think, subject to what may be said on the other side, that the 
Plaintiff ought to have leave to amend the statement of claim 
in order to claim the return of his deposit. We therefore wish 
to hear the counsel for the Defendant on that point, which was 
not raised before Mr. Justice Kay. 

Hastings, Q.C., and Kingdom, for the Defendant :— 
The Plaintiff has forfeited his deposit by his own default. The 

deposit is not merely part payment of the purchase-money, it is 
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v. Bedborough (4) ; Hinton v. Sparkes (5) ; Casson v. Roberts (6). 
The fact that there has been a re-sale by the vendor makes no 
difference. It is outside the contract, and cannot purge the 
default of the purchaser ; nor does the purchaser's present willing-
ness to perform the contract alter his position ; his default has 
placed him in the same position as if he had refused to perform it. 

But, assuming that the purchaser has a right to a return of the 
deposit, it is subject to the vendor's claim for damages : Laird v. 
Pim (7) ; Icely v. Grew (8). 

W. Pearson, in reply :— 

The question whether the deposit is forfeited depends upon the 
terms of the contract. If the purchaser had refused to perform the 
contract it may be that he would have forfeited his deposit, but 
here the vendor abandons the contract and nevertheless claims 
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the deposit. There is no case that goes so far as that : Gee v. 
Pearse (1) is very similar, and there the vendor had to return 
the deposit. Palmer v. Temple (2) is directly in our favour, and 
that is recognised as good law in Sugden's Vendors and Pur-
chasers (3). With respect to the claim by the Defendant to de-
duct damages, he has not shewn that he has sustained any, for he 
sold the property for the original price ; and if he has, he cannot 
claim damages, because he has himself put an end to the contract. 

1884. May 29. COTTON, L.J. :— 
This was an action for the specific performance of a contract 

for the purchase and sale of land, the Plaintiff, being the pur-
chaser, seeking to insist on specific performance. At the hearing 
of the appeal we decided the only point raised by the Plaintiff by 
the pleadings, viz., that in consequence of the delay the Plaintiff 
was not entitled to the equitable remedy of specific performance, 
which is only granted to those who are ready and prompt. But 
the counsel for the Appellant asked liberty to raise a claim to the 
return of the deposit, the deposit being £500, which had not been 
raised in the Court below, and he asked leave to amend his state-
ment of claim, and we gave the leave, and considered the neces-
sary amendments made. 

Now the claim for this return of the deposit of £500 is essen-
tially a claim at Common Law, and one which has not arisen in 
Equity except in bankruptcy cases, and that accounts for the 
little authority there is on the point. The first thing one must 
look at is the contract. The contract contains no clause at all as 
to what is to be done with the deposit if the contract is not per-
formed. It states that " £500 part of the purchase-money of 
£12,500 has been paid as a deposit and in part payment of the 

4%.  purchase-money." There is nothing else which is material, but 
there is a clause, clause 8, which I must read (as it was relied on,. 
having regard to a 'Case which I shall refer to) as giving the Plain-
tiff the right to the return of the deposit. It is this : " If the 
purchaser shall fail to comply with this agreement the vendors 
shall be at liberty to resell the premises in any manner, and the 

(1) 2 De G. & Sm. 325. (2) 9 Ad. & E. 508. 
(3) 14th Ed. p. 40. 
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deficiency on such second sale thereof, together with all expenses C. A. 
attending the same, shall be made good by the defaulter at this 1884 
present sale, and be recoverable as liquidated damages." HOWE 

It was contended that, having regard to the case of Palmer v. SMITH. 
V. 

Temple (1), this had fixed what was to be the penalty imposed on 
Cotton, L.J. 

the purchaser if he made default—that this was to be the only 
liability in the case of default, and therefore the deposit must be 
returned to the purchaser, of course subject to any claim which 
there might be to any sum to be deducted in respect of deficiency 
under the sale. 

Now that case, no doubt, did lay down that under that contract 
the parties had settled what was to be the result of a default, but 
that was on a somewhat different provision from this. It was 
under a provision which laid down that if either vendor or pur-
chaser made default a sum of £1000 should be paid as liquidated 
damages. It may be that this clause induced the Court to come 
to the decision which they arrived at in that case, and that they 
thought the vendor was precluded by it from retaining the deposit 
in consequence of the default of the purchaser. That decision 
turned on the express terms of that proviso, which is different 
from the proviso in the present case. If so, of course it is no 
authority here ; but if that case is taken as laying down this pro-
position (which I do not think it could have done), namely, that 
such a clause, however varied in terms, would prevent the vendor 
on the default of the purchaser from retaining the deposit, I 
cannot agree with it, and do not feel bound to follow it. In my 
opinion this is a clause which merely fixes the amount which the 
vendor is to be entitled to if he follows the course which is there 
pointed out—it fixes the amount which he is to claim in that 
event ; but, in my opinion, if the vendor had irrespective of that 
clause a right to retain the deposit under the circumstances exist-
ing in the present case, this clause would not give the purchaser 
the right to recover the deposit. The mere fact that there has 
been a re-sale, even if it were under this clause which is in dis-
pute, in my opinion can make no difference if thepurchaser had 
made such a default as precluded him from demanding the transfer 
of the estate. That being so, when the vendor sold the estate he 

(1) 9 Ad. & E. 508. 
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V. 

Temple (1), this had fixed what was to be the penalty imposed on 
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the purchaser if he made default—that this was to be the only 
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under the sale. 
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opinion this is a clause which merely fixes the amount which the 
vendor is to be entitled to if he follows the course which is there 
pointed out—it fixes the amount which he is to claim in that 
event ; but, in my opinion, if the vendor had irrespective of that 
clause a right to retain the deposit under the circumstances exist-
ing in the present case, this clause would not give the purchaser 
the right to recover the deposit. The mere fact that there has 
been a re-sale, even if it were under this clause which is in dis-
pute, in my opinion can make no difference if the-purchaser had 
made such a default as precluded him from demanding the transfer 
of the estate. That being so, when the vendor sold the estate he 

(1) 9 Ad. & E. 508. 
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Temple (1), undoubtedly, the Judges did say that independently of 
contract the vendor cannot on the default of the purchaser retain 
the deposit, and there are similar expressions in other cases. 
There is a similar expression of opinion in Hinton v. Sparkes (2), 
and I think similar expressions of opinion in other cases at 
Common Law. But that, as I understand the expression used 
by Lord St. Leonards, in his book on Vendors and Purchasers, is 
not in accordance with his view ; for he says there (3), " Where 
a purchaser is in default and the seller has not parted with the 
subject of the contract, it is clear that the purchaser could not 
recover the deposit ; for he cannot, by his own default, acquire a 
right to rescind the contract." Then he goes on and states his 
opinion that the mere re-sale of the estate after the purchaser's 
default cannot in any way affect the right of the vendor to 
retain the deposit. 

Then we have a case of Collins v. Stimson (4) in which Baron 
Pollock refused to order the return of the deposit under circum-
stances somewhat different from this. What he says is this, 
" According to the law of vendor and purchaser the inference is 
that such a deposit is paid as a guarantee for the performance 
of the contract, and where the contract goes off by default of the 
purchaser, the vendor is entitled to retain the deposit." That was 
the principle of his decision. 

But the case does not quite stop there. There is a decision 
under somewhat different circumstances from the present case in 
Depree v. Bedborough (4), where there was a purchase under a sale 
by decree of the Court. I will not refer further to that case, but 
it is in accordance with a subsequent decision of the Court of 
Appeal in Ex parte Barren (6), where the purchaser had become 
bankrupt, and the trustee in bankruptcy had disclaimed the 
contract under which he sought to recover the deposit. That was 

C. A. was only selling that which the purchaser had no possible right 
1884 to demand, and his doing so cannot, in my opinion, affect the 
HOWE rights of the vendor and purchaser to the deposit. 

But there is something more to be considered. In Palmer v. 

(1) 9 Ad. & E. 508. 
(2) Law Rep. 3 C. P. 161. 
(3) 14th Ed. p. 40.  

(4) 11 Q. B. D. 142, 143. 
(5) 4 Giff. 479. 
(6) Law Rep. 10 Ch. 512. 
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refused. What Lord Justice James says is this (1), " The trustee 
in this case has no legal or equitable right to recover the deposit. 
The money was paid to the vendor as a guarantee that the con-
tract should be performed. The trustee refuses to perform the 
contract, and then says, Give me back the deposit. There is no 
ground for such a claim." 

There is a variance, no doubt, in the expressions of opinion, if 
not in the decisions, with reference to the return of the deposit, 
but I think that the judgment of Lord Justice James gives us 
the principle on which we should deal with the case. What is 
the deposit ? The deposit, as I understand it, and using the 
words of Lord Justice James, is a guarantee that the contract shall 
be performed. If the sale goes on, of course, not only in accord-
ance with the words of the contract, but in accordance with the 
intention of the parties in making the contract, it goes in part 
payment of the purchase-money for which it is deposited ; but if 
on the default of the purchaser the contract goes off, that is to 
say, if he repudiates the contract, then, according to Lord Justice 
James, he can have no right to recover the deposit. 

I do not say that in all cases where this Court would refuse 
specific performance, the vendor ought to be entitled to retain 
the deposit. It may well be that there may be circumstances 
which would justify this Court in declining, and which would re-
quire the Court, according to its ordinary rules, to refuse to order 
specific performance, in which it could not be said that the 
purchaser had repudiated the contract, or that he had entirely 
put an end to it so as to enable the vendor to retain the deposit. 
In order to enable the vendor so to act, in my opinion there must 
be acts on the part of the purchaser which not only amount to 
delay sufficient to deprive him of the equitable remedy of specific 
performance, but which would make his conduct amount to a 
repudiation on his part of the contract. In those circumstances, 
in my opinion, the rule is correctly laid down in Lord Justice 
James's judgment (of course the case there was stronger than the 
one we have to deal with) where the representatives of the pur-
chaser had neither in law nor in equity the right to the return of 
the deposit. 

(1) Law Rep. 10 Ch. 514. 
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What are the facts here ? The contract was to be performed 
according to their arrangement on the 24th of April. It is not 
necessary now to enter into the question how far time would be 
considered as of the essence of the contract, because since the 
Judicature Acts, when the question whether time is of the essence 
of the contract arises, all contracts must be governed by the rules 
of Equity concerning that subject. 

What took place was this. Not only was the contract not 
performed on that day, but there was a delay from time to time, 
the purchaser asking for, and at one time, under terms of payment 
of costs, obtaining an extension of the time. He obtained it 
knowing that the vendor considered it of importance, as it was of 
importance, that the contract should be performed, if not to the 
very day, at least within a reasonable time. It was not performed 
within a reasonable time, and from the conduct of the purchaser, 
as I read the letters and understand what took place, I come to 
the conclusion that he never was up to, and even at, the time 
when he brought this action, ready with the money to perform the 
contract. He was not ready with the money in order to purchase 
the estate, and at the time when the action was commenced if the 
vendor had said, " Where is your money ? Produce it, and then 
I will make the conveyance," he would not have been able to 
produce the money. 

In my opinion, without at all laying down that whenever the 
Court refuses specific performance it will allow the vendor to 
retain the deposit, in this case and under this contract the pur-
chaser has so acted as to repudiate on his part the contract, and 
he cannot under those circumstances take advantage of his own 
default to recover this deposit from the vendor. Therefore on 
this point also the appeal fails. 

BOWEN, L.J. :— 

I am of the same opinion. 
The purchaser in this case has no right, according to our decision 

pronounced on a previous day, to insist on the specific perform-
ance of the contract for the sale of the property. But it was 
urged at the last moment by Mr. Pearson that at all events in the 
alternative he was entitled to the return of his deposit money ; 
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and treating the pleadings as amended for that purpose, we 
agreed to consider that alternative claim as if it had been raised 
on the pleadings in the way in which, whatever may have been 
the practice before the Judicature Act, I myself can see no reason 
why it should not be raised now. We have, therefore, to consider 
whether under the circumstances Of this special case the purchaser 
has lost his right to the return of this deposit money. 

The' question as to the right of the purchaser to the return of 
the deposit money must, in each case, be u question of the condi-
tions of the contract. In principle it ought to. be so, because of 
course persons may make exactly what bargain they please as to 
what is to be done with the money deposited. We have to look 
to the documents to see what bargain was made. If any authority 
were wanted to prove that in each case it is a question of con-
struction (I do not think it is wanted) it would be found in 
Palmer v. Temple (1), the case to which Lord Justice Cotton has 
referred, and which—whatever may be the value of the case as an 
authority on the construction of the contract in that case, as to 
which I agree with everything that has fallen from Lord Justice 
Cottonadopts the principle that in each case we must consider 
what was the bargain. At page 520 there is this observation : 
" The ground on which we rest this opinion is, that in the absence 
of any specific provision, the question, whether the deposit is 
forfeited, depends on the intent of the parties to be collected from 
the whole instrument." 

In the present case we have in the first place, turning to the 
language of the instrument, a description of the manner in which 
the money is staked or deposited. It,is a deposit, and it is to be 
both a deposit and in the nature of part payment, and there is 
further a special clause in the contract at which we Oughtto look 
to see if any light is.  thrown by it on, the language of the provi: 
sion that the money Is depoSited as a deposit. 

We may hoWever pass by that special clause, for I think it 
does not really deprive the deposit in this ease.,Of the character 
which it would bear if there were no' special clause—because; in 
my opinion, that clause merely fixes the amount which the vendor 
is to receive in the event of his insisting on .his rights under the 

(1) 9 Ad. & E. 508. 
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and treating the pleadings as amended for that purpose, we 
agreed to consider that alternative claim as if it had been raised 
on the pleadings in the way in which, whatever may have been 
the practice before the Judicature Act, I myself can see no reason 
why it should not be raised now. We have, therefore, to consider 
whether under the circumstances Of this special case the purchaser 
has lost his right to the return of this deposit money. 

The' question as to the right of the purchaser to the return of 
the deposit money must, in each case, be u question of the condi-
tions of the contract. In principle it ought to. be so, because of 
course persons may make exactly what bargain they please as to 
what is to be done with the money deposited. We have to look 
to the documents to see what bargain was made. If any authority 
were wanted to prove that in each case it is a question of con-
struction (I do not think it is wanted) it would be found in 
Palmer v. Temple (1), the case to which Lord Justice Cotton has 
referred, and which—whatever may be the value of the case as an 
authority on the construction of the contract in that case, as to 
which I agree with everything that has fallen from Lord Justice 
Cottonadopts the principle that in each case we must consider 
what was the bargain. At page 520 there is this observation : 
" The ground on which we rest this opinion is, that in the absence 
of any specific provision, the question, whether the deposit is 
forfeited, depends on the intent of the parties to be collected from 
the whole instrument." 

In the present case we have in the first place, turning to the 
language of the instrument, a description of the manner in which 
the money is staked or deposited. It,is a deposit, and it is to be 
both a deposit and in the nature of part payment, and there is 
further a special clause in the contract at which we Oughtto look 
to see if any light is.  thrown by it on, the language of the provi: 
sion that the money Is depoSited as a deposit. 

We may hoWever pass by that special clause, for I think it 
does not really deprive the deposit in this ease.,Of the character 
which it would bear if there were no' special clause—because; in 
my opinion, that clause merely fixes the amount which the vendor 
is to receive in the event of his insisting on .his rights under the 

(1) 9 Ad. & E. 508. 
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special clause. We have therefore to consider what in ordinary 
parlance, and. as used in an ordinary contract of sale, is the mean-
ing which business persons would attach to the term " deposit." 
Without going at length into the history, or accepting all that 
has been said or will be said by the other members of the Court on 
that point, it comes shortly to this, that a deposit, if nothing 
more is said about it, is, according to the ordinary interpretation 
of business men, a security for the completion of the purchase ? 
But in what sense is it a security for the completion of the 
purchase ? It is quite certain that the purchaser cannot insist 
on abandoning his contract and yet recover the deposit, because 
that would be to enable him to take advantage of his own wrong. 
Mr. Pearson said the rule is different when the purchaser does 
not insist on abandoning his contract, but, on. the contrary, is 
.desirous, at the moment he appears before the Court, of com-
pleting it, and therefore neither the principle nor the decisions 
apply—that this is not a case where the purchaser is receding 
from the contract, but on the contrary he is seeking to enforce 
it. It seems to me the answer to that argument is that although 
in terms in a case like the present the purchaser may appear to 
be insisting on his contract, in reality he has so conducted him-
self under it as to have refused, and has given the other side 
the right to say that he has refused, performance. He may look 
as if he wished to perform, but in reality he has put it out of his 
power to do so—he has, in the language of the Roman law, 
receded from his contract. 

In every case at law, it seems to me, the question whether time 
is of the essence of the contract must depend, just as the question 
of the deposit must depend, on the contract itself. It is not 
necessary in the present instance to consider whether under this 
special contract time was of the essence of the contract or not, 
because the Judicature Act has placed the matter as regards such 
proposition on the footing on which it would have been treated 
in Equity before the Judicature Act. But it is obvious that the 
party may lose his right to insist on specific performance before 
an equitable tribunal, without at the same time having necessarily 
so acted as to justify the other side in saying the contract is 
altogether at an end. As I understand, speaking with a due 
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consciousness of my own ignorance on the point, all that a Court of 
Equity does when it refuses specific performance on the ground 
of lapse of time is to leave the parties to their remedy at law. It 
refuses it because it would be unfair that the relief should be 
given. It does not follow as a matter of law on principle that 
because specific performance is refused therefore the whole con-
tract is at an end in law. We have to look to the conduct of the 
parties and to the contract itself, and, putting the two things 
together, to see whether the purchaser has acted not merely so 
as to break his contract, but to entitle the other side to say he 
has repudiated and no longer stands by it. 

Now, looking to see whether the conduct of the purchaser has 
not in the present instance brought him within that definition, I 
think it is impossible, viewing the case from first to last, to doubt 
that he has so dealt with his bargain as to give the vendor a 
right to allege, if he chooses so to say, that the contract is at an 
end, that the purchaser has receded from the bargain, and that 
the deposit money is liable to be retained by the vendor. There-
fore the appeal fails. 

FRY, L.J. :— 

On the 24th of March, 1881, the Defendant and Plaintiff 
entered into an agreement in writing, by which the Defendant 
agreed to sell and the purchaser agreed to buy certain real estate 
for £12,500, of which £500 was in the contract stated to have 
been paid on the signing of the agreement as a deposit and in 
part payment of the purchase-money. The contract provided for 
the payment of the balance on the 24th of April, 1881, and it 
further provided by the 8th condition that if the purchaser should 
fail to comply with the agreement the vendor should be at liberty 
to resell the premises, and the deficiency on such second sale 
thereof, with all expenses attending the same, should be made 
good by the defaulter and be recoverable as liquidated damages. 

The Plaintiff, the purchaser, did not pay the balance of his 
purchase-money on the day stipulated, and he has been guilty of 
such delay and neglect in completing that, according to our 
judgment already expressed, he has lost all right to the specific 
performance of the contract in equity. 
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The question then arises which has been argued before us)  
although not before Mr. Justice Kay, whether or not the Plaintiff 
is entitled to recover the £500 paid on the signing of the con-
tract. 

The £500 was paid, in the words of the contract, as a deposit 
and in part payment of the purchase-money." What is the 
meaning of this expression ? The authorities seem to leave the 
matter in some doubt. Some lean in the direction of the view 
that in the absence of express stipulation the deposit is not 
forfeited by mere non-performance. Thus, in Palmer v. Temple (1), 
a sum of £300 was paid, as in the present case, by way of deposit 
and in part payment, and the agreement stipulated that if either 
party should refuse to perform the agreement he should pay 
£1000 to the other party as liquidated damages ; the purchaser 
made default and the vendor resold the estate, and the Court of 
Queen's Bench held that the vendor's remedies were restrained 
by the contract, that he might have sued for the penalty and 
recovered such damages as a jury might award, " but he cannot," 
said Lord Denman, C.J. (2), " retain the deposit ; for that must be 
considered, not as an earnest to be forfeited, but as part payment. 
But the very idea of payment falls to the ground when both have 
treated the bargain as at an end ; and from that moment the 
vendor holds the money advanced to the use of the purchaser." 
It is to be observed that the Lord Chief Justice does not seem to 
have given any force to the words of the contract which shewed 
that the money was paid by way of deposit as well as in part 
payment. 

In Ockenden v. Henly (3) the question was whether in ascer-
taining the deficiency on a resale credit was to be given for the 
deposit or not, and there Lord Campbell, in delivering the judg-
ment of the Court, said, " Now it is well settled that, by our law, 
following the rule of the civil law, a pecuniary deposit upon a pur-
chase is to be considered as a payment in part of the purchase-
money and not as a mere pledge : Sugd. V. & P. ch. 1, sect. 3, 
art. 18 (13th ed.). Therefore in this case had the deposit been 
paid, the balance only of the purchase-money would have remained 

(1) 9 Ad. & E. 508. (2) 9 Ad. & E. 520. 
(3) E. B. & E. 485, 492. 
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(3) E. B. & E. 485, 492. 
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payable. What then, according to the seventh condition, is the 
deficiency arising upon the resale which the seller is entitled to 
recover ? We think the difference between the balance of the 
purchase-money on the first sale and the amount of the purchase-
money obtained on the second sale ; or, in other words, the 
deposit, although forfeited so far as to prevent the purchaser from 
ever recovering it back, as, without a forfeiture, he might have 
-done (Palmer v. Temple (1)), still is to be brought by the seller 
into account if he seeks to recover as for a deficiency on the 
resale." 

On the other hand, in Collins v. Stimson (2), Baron Pollock said : 
" According to the law of vendor and purchaser the inference is 
that such a deposit is paid as a guarantee for the performance of 
the contract, and where the contract goes off by default of the 
purchaser, the vendor is entitled to retain the deposit." 

These authorities appear to afford no certain light to answer 
the inquiry whether, in the absence of express stipulation, money 
paid as a deposit on the signing of a contract can be recovered 
by the payer if he has made such default in performance of his 
part as to have lost all right to performance by the other party 
to the contract or damages for his own non-performance. 

Money paid as a deposit must, I conceive, be paid on some 
terms implied or expressed. In this case no terms are expressed, 
and we must therefore inquire what terms are to be implied. 
The terms most naturally to be implied appear to me in the 
case of money paid on the signing of a contract to be that in the 
.event of the contract being performed it shall be brought into 
account, but if the contract is not performed by the payer it 
shall remain the property of the payee. It is not merely a part 
payment, but is then also an earnest to bind the bargain so 
entered into, and creates by the fear of its forfeiture a motive in 
the payer to perform the rest of the contract. 

The practice of giving something to signify the conclusion of 
the contract, sometimes a sum of money, sometimes a ring or 
.other object, to be repaid or redelivered on the completion of 
the contract, appears to be one of great antiquity and very general 
prevalence. It may not be unimportant to observe as evidence 

(1) 9 Ad. & E. 508. (2) 11 Q. B. D. 142, 143. 
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payable. What then, according to the seventh condition, is the 
deficiency arising upon the resale which the seller is entitled to 
recover ? We think the difference between the balance of the 
purchase-money on the first sale and the amount of the purchase-
money obtained on the second sale ; or, in other words, the 
deposit, although forfeited so far as to prevent the purchaser from 
ever recovering it back, as, without a forfeiture, he might have 
-done (Palmer v. Temple (1)), still is to be brought by the seller 
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that such a deposit is paid as a guarantee for the performance of 
the contract, and where the contract goes off by default of the 
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These authorities appear to afford no certain light to answer 
the inquiry whether, in the absence of express stipulation, money 
paid as a deposit on the signing of a contract can be recovered 
by the payer if he has made such default in performance of his 
part as to have lost all right to performance by the other party 
to the contract or damages for his own non-performance. 

Money paid as a deposit must, I conceive, be paid on some 
terms implied or expressed. In this case no terms are expressed, 
and we must therefore inquire what terms are to be implied. 
The terms most naturally to be implied appear to me in the 
case of money paid on the signing of a contract to be that in the 
.event of the contract being performed it shall be brought into 
account, but if the contract is not performed by the payer it 
shall remain the property of the payee. It is not merely a part 
payment, but is then also an earnest to bind the bargain so 
entered into, and creates by the fear of its forfeiture a motive in 
the payer to perform the rest of the contract. 

The practice of giving something to signify the conclusion of 
the contract, sometimes a sum of money, sometimes a ring or 
.other object, to be repaid or redelivered on the completion of 
the contract, appears to be one of great antiquity and very general 
prevalence. It may not be unimportant to observe as evidence 
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payable. What then, according to the seventh condition, is the 
deficiency arising upon the resale which the seller is entitled to 
recover ? We think the difference between the balance of the 
purchase-money on the first sale and the amount of the purchase-
money obtained on the second sale ; or, in other words, the 
deposit, although forfeited so far as to prevent the purchaser from 
.ever recovering it back, as, without a forfeiture, he might have 
done. (Palmer v. Temple (1)), still is to be brought by the seller 
into account if he seeks to recover as for a deficiency on the 
resale." 

On the other hand, in Collins v. Stimson (2), Baron Pollock said : 
" According to the law of vendor and purchaser the inference is 
that such a deposit is paid as a guarantee for the performance of 
the contract, and where the contract goes off by default of the 
purchaser, the vendor is entitled to retain the deposit." 

These authorities appear to afford no certain light to answer 
the inquiry whether, in the absence of express stipulation, money 
paid as a deposit on the signing of a contract can be recovered 
by the payer if he has made such default in performance of his 
part as to have lost all right to performance by the other party 
to the contract or damages for his own non-performance. 

Money paid as a deposit must, I conceive, be paid on some 
terms implied or expressed. In this case no terms are expressed, 
and we must therefore inquire what terms are to be implied. 
The terms most naturally to be implied appear to me in the 
,case of money paid on the signing of a contract to be that in the 
.event of the contract being performed it shall be brought into 
account, but if the contract is not performed by the payer it 
-shall remain the property of the payee. It is not merely a part 
payment, but is then also an earnest to bind the bargain so 
entered into, and creates by the fear of its forfeiture a motive in 
the payer to perform the rest of the contract. 

The practice of giving something to signify the conclusion of 
the contract, sometimes a sum of money, sometimes a ring or 
•other object, to be repaid or redelivered oil the completion of 
the contract, appears to be one of great antiquity and very general 
prevalence. It may not be unimportant to observe as evidence 
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of this antiquity that our own word " earnest" has been supposed 
to flow from a Phoenician source through the 04 ctiedw of the 
Greeks, the arra or arrha of the Latins, and the arrhes of the 
French. It was familiar to the law of Rome, and without going 
into the distinctions of that law on the subject (see Vinnius on 
the Institutes (1), Pothier, Contrat de Vents (2) ), it will be enough 
to observe that the general rule appears to have been that ex-
pressed in the Institutes iii. 24 : " Is qui recusat adimplere con-
tractum siquidem est emptor, perdit quod dedit : si vero venditor, 
duplum restituere compellitur, licet super arrh,is nihil expressum sit." 

Furthermore the earnest did not lose that character because the 
same thing might also avail as part payment. " Datur autem 
arrha vel simpliciter," says Vinnius (1), " ut sit argumentum duniaxat 
et probatio emptionis contractae, veluti si annulus deter : vel ut simul 
postea cedat in partem pretii, data certa petunia." From the Roman 
law the principles relating to the earnest appeared to have passed 
to the early jurisprudence of England. " Item cm arrarum 
nomine," says Bracton (3), " aliquid datum fuerit ante traditionem, si 
emptorem emptionis poenituerit et a contractu resilire voluerit perdat 
quod dedit : si autem venditorem, quod arrarum nomine receperit 
emptori restituat duplicatum." Though the liability of the vendor 
to return to the purchaser twice the amount of the deposit has long 
since departed from our law, the passage in question seems an 
authority for the proposition that the earnest is lost by the party 
who fails to perform the contract. That earnest and part pay-
ment are two distinct things is apparent from the 17th section of 
the Statute of Frauds, which deals with them as separate acts, 
each of which is sufficient to give validity to a parol contract. 

Taking these early authorities into consideration, I think we 
may conclude that the deposit in the present case is the earnest 
or arrha of our earlier writers ; that the expression used in the 
present contract that the money is paid " as a deposit and in part 
payment of the purchase-money," relates to the two alternatives, 
and declares that in the event of the purchaser making default the 
money is to be forfeited, and that in the event of the purchase 
being completed the sum is to be taken in part payment. 

(1) Vinn. on Instit. iii. tit. 24. (2) Part vi. c. 1, art. 3. 
(3) Lib. ii. c. 27. 
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of this antiquity that our own word " earnest" has been supposed 
to flow from a Phoenician source through the 04 ctiedw of the 
Greeks, the arra or arrha of the Latins, and the arrhes of the 
French. It was familiar to the law of Rome, and without going 
into the distinctions of that law on the subject (see Vinnius on 
the Institutes (1), Pothier, Contrat de Vents (2) ), it will be enough 
to observe that the general rule appears to have been that ex-
pressed in the Institutes iii. 24 : " Is qui recusat adimplere con-
tractum siquidem est emptor, perdit quod dedit : si vero venditor, 
duplum restituere compellitur, licet super arrh,is nihil expressum sit." 

Furthermore the earnest did not lose that character because the 
same thing might also avail as part payment. " Datur autem 
arrha vel simpliciter," says Vinnius (1), " ut sit argumentum duniaxat 
et probatio emptionis contractae, veluti si annulus deter : vel ut simul 
postea cedat in partem pretii, data certa petunia." From the Roman 
law the principles relating to the earnest appeared to have passed 
to the early jurisprudence of England. " Item cm arrarum 
nomine," says Bracton (3), " aliquid datum fuerit ante traditionem, si 
emptorem emptionis poenituerit et a contractu resilire voluerit perdat 
quod dedit : si autem venditorem, quod arrarum nomine receperit 
emptori restituat duplicatum." Though the liability of the vendor 
to return to the purchaser twice the amount of the deposit has long 
since departed from our law, the passage in question seems an 
authority for the proposition that the earnest is lost by the party 
who fails to perform the contract. That earnest and part pay-
ment are two distinct things is apparent from the 17th section of 
the Statute of Frauds, which deals with them as separate acts, 
each of which is sufficient to give validity to a parol contract. 

Taking these early authorities into consideration, I think we 
may conclude that the deposit in the present case is the earnest 
or arrha of our earlier writers ; that the expression used in the 
present contract that the money is paid " as a deposit and in part 
payment of the purchase-money," relates to the two alternatives, 
and declares that in the event of the purchaser making default the 
money is to be forfeited, and that in the event of the purchase 
being completed the sum is to be taken in part payment. 

(1) Vinn. on Instit. iii. tit. 24. (2) Part vi. c. 1, art. 3. 
(3) Lib. ii. c. 27. 
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of this antiquity that our own word " earnest " has been supposed 
to flow from a Phoenician source through the dif3kiedi of the 
Greeks, the arra or arrha of the Latins, and the arrhes of the 
French. It was familiar to the law of Rome, and without going 
into the distinctions of that law on the subject (see Vinnius on 
the Institutes (1), Pothier, Contrat de Vente (2) ), it will be enough 
to observe that the general rule appears to have been that ex-
pressed in the Institutes iii. 24 : " Is qui recusat adimplere con-
tractum siquidem est emptor, perdit quod dedit : si vero venditor, 
duplum, restituere compellitur, licet super arrhis nihil expressum sit." 

Furthermore the earnest did not lose that character because the 
same thing might also avail as part payment. " Datur autem 
arrha vel simpliciter," says Vinnius (1), " ut sit argumentum duntaxat 
et probatio emptionis contractae, veluti si annulus detur : vel ut simut 
postea cedat in partem pretii, data certa petunia." From the Roman 
law the principles relating to the earnest appeared to have passed 
to the early jurisprudence of England. " Item cum arrarum 
nomine," says Bracton (3), " aliquid datum fuerit ante traditionem, si 
emptorem emptionis poenituerit et a contractu resilire voluerit perdat 
quod dedit : si autem venditorem, quod arrarum nomine receperit 
emptori restituat duplicatum." Though the liability of the vendor 
to return to the purchaser twice the amount of the deposit has long 
since departed from our law, the passage in question seems an 
authority for the proposition that the earnest is lost by the party 
who fails to perform the contract. That earnest and part pay-
ment are two distinct things is apparent from the 17th section of 
the Statute of Frauds, which deals with them as separate acts, 
each of which is sufficient to give validity to a parol contract. 

Taking these early authorities into consideration, I think we 
may conclude that the deposit in the present case is the earnest 
or arrha of our earlier writers ; that the expression used in the 
present contract that the money is paid " as a deposit and in part 
payment of the purchase-money," relates to the two alternatives, 
and declares that in the event of the purchaser making default the 
money is to be forfeited, and that in the event of the purchase 
being completed the sum is to be taken in part payment. 

(1) Vinn. on Instit. iii. tit. 24. (2) Part vi. c. 1, art. 3. 
(3) Lib. ii. c. 27. 
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Such being my view of the nature of the deposit, it appears 
to me to be clear that the purchaser has lost all right to recover 
it if he has lost both his right to specific performance in equity 
and his right to sue for damages for its non-performance at law. 
That the purchaser has by his delay lost all right to specific 
performance we have already decided. It remains to inquire 
whether he has also lost all right to sue for damages for its 
non-performance. 

In my opinion the time fixed by a contract for the payment of 
the balance of the purchase-money and the completion of the 
contract was, according to law, as it stood before the Judicature 
Act, 1873, of the essence of the contract, so that non-payment on 
that day, provided it was not caused by the default of the vendor, 
authorized the vendor at law to treat the contract as rescinded. 
The cases of Wilde v. Fort (1), Stowell v. Robinson (2), Noble v. 
.Edicardes (3), and the opinion of Lord St. Leonards on Vendor 
and Purchaser (4), are some amongst many authorities to which 
I might refer in support of these propositions. 

The 25th section of the Judicature Act, 1873, enacted that 
stipulations in contracts as to time, which would not before the 
passing of the Act have been deemed to be of the essence of 
such contracts in a Court of Equity, should receive in all Courts 
the same construction and effect as they would theretofore have. 
received in equity. The effect of this clause is, in my opinion, 
that the purchaser seeking damages is no longer obliged to prove 
his willingness and readiness to complete on the day named, but 
may still recover if he can prove such readiness and willingness 
within a reasonable time after the stipulated day ; and the 
inquiry therefore arises whether the purchaser in the present 
case could aver and prove such readiness and willingness within 
a reasonable time. 

The contract was entered into on. the 24th of March—the 24th 
of April being fixed for completion—but by a letter written at 
the same time the vendor's solicitor agreed that the clause for 
resale should not be put in force till the lapse of six weeks from 
the 24th of April. This was not a stipulation postponing the 

(1) 4 Taunt. 334. (3) 5 Ch. D. 378. 
(2) 3 Bing. N. C. 928. (4) 13th Ed. chap. vi. sect. 1. 
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Such being my view of the nature of the deposit, it appears 
to me to be clear that the purchaser has lost all right to recover 
it if he has lost both his right to specific performance in equity 
and his right to sue for damages for its non-performance at law. 
That the purchaser has by his delay lost all right to specific 
performance we have already decided. It remains to inquire 
whether he has also lost all right to sue for damages for its 
non-performance. 

In my opinion the time fixed by a contract for the payment of 
the balance of the purchase-money and the completion of the 
contract was, according to law, as it stood before the Judicature 
Act, 1873, of the essence of the contract, so that non-payment on 
that day, provided it was not caused by the default of the vendor, 
authorized the vendor at law to treat the contract as rescinded. 
The cases of Wilde v. Fort (1), Stowell v. Robinson (2), Noble v. 
.Edicardes (3), and the opinion of Lord St. Leonards on Vendor 
and Purchaser (4), are some amongst many authorities to which 
I might refer in support of these propositions. 

The 25th section of the Judicature Act, 1873, enacted that 
stipulations in contracts as to time, which would not before the 
passing of the Act have been deemed to be of the essence of 
such contracts in a Court of Equity, should receive in all Courts 
the same construction and effect as they would theretofore have. 
received in equity. The effect of this clause is, in my opinion, 
that the purchaser seeking damages is no longer obliged to prove 
his willingness and readiness to complete on the day named, but 
may still recover if he can prove such readiness and willingness 
within a reasonable time after the stipulated day ; and the 
inquiry therefore arises whether the purchaser in the present 
case could aver and prove such readiness and willingness within 
a reasonable time. 

The contract was entered into on. the 24th of March—the 24th 
of April being fixed for completion—but by a letter written at 
the same time the vendor's solicitor agreed that the clause for 
resale should not be put in force till the lapse of six weeks from 
the 24th of April. This was not a stipulation postponing the 

(1) 4 Taunt. 334. (3) 5 Ch. D. 378. 
(2) 3 Bing. N. C. 928. (4) 13th Ed. chap. vi. sect. 1. 

103 

C. A. 
1884 
sr-vs, 

HOWE 
V. 

SMITH. 

Fry, L.J. 

VOL. XXVII.] CHANCERY DIVISION. 

Such being my view of the nature of the deposit, it appears 
to me to be clear that the purchaser has lost all right to recover 
it if he has lost both his right to specific performance in equity 
and his right to sue for damages for its non-performance at law. 
That the purchaser has by his delay lost all right to specific 
performance we have already decided. It remains to inquire 
whether he has also lost all right to sue for damages for its 
non-performance. 

In my opinion the time fixed by a contract for the payment of 
the balance of the purchase-money and the completion of the 
contract was, according to law, as it stood before the Judicature 
Act, 1873, of the essence of the contract, so that non-payment on 
that day, provided it was not caused by the default of the vendor, 
authorized the vendor at law to treat the contract as rescinded. 
The cases of Wilde v. Fort (1), Stowell v. _Robinson (2), Noble v. 
Edwardes (3), and the opinion of Lord St. Leonards on Vendor 
and Purchaser (4), are some amongst many authorities to which 
I might refer in support of these propositions. 

The 25th section of the Judicature Act, 1873, enacted that 
stipulations in contracts as to time, which would not before the 
passing of the Act have been deemed to be of the essence of 
such contracts in a Court of Equity, should receive in all Courts 
the same construction and effect as they would theretofore have. 
received in equity. The effect of this clause is, in my opinion, 
that the purchaser seeking damages is no longer obliged to prove 
his willingness and readiness to complete on the day named, but 
may still recover if he can prove such readiness and willingness 
within a reasonable time after the stipulated day ; and the 
inquiry therefore arises whether the purchaser in the present 
case could aver and prove such readiness and willingness within 
a reasonable time. 

The contract was entered into on the 24th of March—the 24th 
of April being fixed for completion—but by a letter written at 
the same time the vendor's solicitor agreed that the clause for 
resale should not be put in force till the lapse of six weeks from 
the 24th of April. This was not a stipulation postponing the 
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time for completion generally, but merely limiting the exercise of 
a consequential power. The 24th of April arrived, and the draft 
conveyance had not been sent, and the vendor pressed for comple-
tion, but in vain. It appears that on the 20th of June the vendor 
agreed to give a month's time for completion on the purchaser 
agreeing to pay certain costs (to which the purchaser assented). 
Having regard to all that had occurred before, I consider that the 
expiration of this month was the latest time at which the pur-
chaser could require the vendor to accept the purchase-money 
and complete. The month expired and no payment was made, 
and though this action was begun shortly after, I do not find that 
any tender of payment has ever been made. I conclude, there-
fore, that the purchaser could not shew a readiness and willing-
ness to complete, either on the day fixed or within a reasonable 
time after ; but I find on the contrary such a protracted default 
on the purchaser's part, notwithstanding the urgency of the 
vendor, as, in my opinion, justified the vendor in treating the 
purchaser as refusing to complete (notwithstanding his protesta-
tions of good intentions for the future), and as further justified 
the vendor in treating the contract as rescinded. In a word, the 
purchaser has, in my opinion, been guilty of such delay, whether 
measured by the rules of law or equity, as deprives him of his 
right to specific performance, and of his right to maintain an 
action for damages—and under these circumstances I hold that 
the purchaser has no right to recover his deposit. 

Yet another point has been raised and demands decision. The 
8th clause of the agreement gives, as I have already stated, a 
power to the vendor to resell if the purchaser fail in his perform-
ance, and declares that the deficiency on such second sale shall 
be made good by the defaulting purchaser and be recoverable as 
liquidated damages. In the present case the Defendant, the 
vendor, declined to perform „the contract on the ground of delay 
on the part of the Plaintiff, the Plaintiff brought this action, and 
about six months subsequently the vendor resold the property at 
the original price ; and it is contended by the Plaintiff that the 
Defendant thereby lost all right of retaining the deposit. If the 
vendor had chosen to resell under this power and to sue the 
purchaser for the deficiency, he would, in my opinion, and in 
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accordance with the case of Oekenden v. Henly (1), have been 
obliged to bring the deposit into account ; but that is not the 
course which he has pursued. It appears to me that when the 
purchaser had failed on his part down to the last moment which 
law or equity gave to him, the vendor's title was absolute, both 
to the whole legal and equitable estate in the land sold, and also 
—by force of the terms of the deposit—to the deposited money, 
and that the purchaser could recover no right in this deposit 
because the vendor chose to sell his land as he was entitled 
to do under his title as absolute legal, and equitable owner. 
The observations of Lord St. Leonards on this subject (2) appear 
to me very cogent. Whether a clause such as the 8th in the 
present contract gives the vendor a power of resale for a default 
in performance on the very day named, it is not now necessary 
to inquire. But in my opinion there has been such default as 
justifies the vendor in treating the contract as rescinded; it 
affords the vendor an alternative remedy, so that he may either 
affirm the contract and sell under this clause or rescind the 
contract and sell under his absolute title. If he act under the 
clause, he must bring the deposit into account in his claim for 
the deficiency : if he sell as owner, he may retain the deposit, but 
loses his claim for the deficiency under the clause in question. 

For these reasons I conclude that the appeal must be dismissed, 
with costs. 

Solicitor for Plaintiff: C. C. Parr. 
Solicitor for Defendant : W. White. 

(1) E. B. & E. 485. (2) V. & P. 13th Ed. p. 33. 
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422 Sullivan on the Construction of Statutes 

Thus, it can be seen that with all of the self-governing professions referred to 
above, with the exception of the veterinarians, the legislation is in lock-step in re-
taining in the legislature, or in the Lieutenant Governor in Council by regulation, 
the power to legislate with respect to the election of the members of the govern-
ing councils, including their regional election. As for the veterinarians, specific 
powers are conferred on the governing council to deal with the election by the 
passing of by-laws. In my view, for Convocation to have the power to pass rules 
providing for the regional election of benchers provisions similar to [those in] the 
Veterinarians Act would be required 65 

The uniform treatment of rules governing elections in the legislation dealing 
with professional self-government supported the view that, generally speaking, 
as a matter of policy, the legislature did not care to confer on the decision-
making body governing the profession a power to make rules respecting election 
to its ranks. 

THE STATUTE BOOK AS A WHOLE 

§13.35 Introduction. The presumptions on which statutory interpretation is 
based apply not only to single Acts and related Acts but also, with lesser force 
perhaps, to the "statute book as a whole". This refers to the entire body of legis-
lation on the books of a jurisdiction at a given time. It includes law that has been 
enacted, but not yet come into force; it does not include repealed law. The legis-
lature is presumed to know its own statute book and to draft each new provision 
with regard to the structures, conventions and habits of expression as well as the 
substantive law embodied in existing legislation.66  

§13.36 Similarities or differences in the way different statutes are drafted can 
thus affect the way they are interpreted, whether or not they deal with the same 
subject. This approach has been justified in Canada by the practice of undertak-
ing regular general statute revisions, which afford an opportunity to standardize 
legislative conventions and style and to ensure a consistent approach to recur-
ring matters 67  The greater the period since the last statute revision, the less reli-
able are the inferences that can be drawn from similarities and differences in 
drafting. 

65 Ibid., at 679. 
66 R v. Ulybel Enterprises Ltd., [2001] S.C.J. No. 55, [2001] 2 S.C.R. 867, 2001 SCC 56, at 

paras. 30, 50-51 (S.C.C.); 65302 British Columbia Ltd. v. Canada, [1999] S.C.J. No. 69, 
[1999] 3 S.C.R. 804, at paras. 7-8 (S.C.C.). 

67 Statute revisions are driven by the need for both consolidation and standardization. As jurisdic-
tions move away from the practice of publishing annual volumes supplemented by periodic 
general revisions to the practice of publiShing ongoing consolidations, the first need is met. It 
remains to be seen how jurisdictions will deal with the second need. Part V of Ontario's Legis-
lation Act, S.0 2006, c. 21, could serve as a model. It confers a broad power on the Chief Leg-
islative Counsel to make non-substantive changes to Ontario's consolidated law (the on-line 
version is official) to ensure consistency across the statute book. 
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