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THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND

IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT OF 0989705 B.C.
LTD., ALDERBRIDGE WAY LIMITED PARTNERSHIP, AND ALDERBRIDGE WAY GP LTD.

PETITIONERS

APPLICATION RESPONSE

Application response of: Romspen Investment Corporation, ("Romspen")

THIS IS A RESPONSE TO the notice of application (the "Application") of the "Petitioners" filed
August 8, 2022.

Part 1: ORDER CONSENTED TO

Romspen does not consent to the granting of the orders set out in Part I of the Application.

Part 2: ORDERS OPPOSED

Romspen opposes the granting of the orders set out in Part I of the Application.

Part 3: ORDERS ON WHICH NO POSITION IS TAKEN

Romspen takes a position on the granting of each of the orders set out in Part I of the Application.

Part 4: FACTUAL BASIS

. On April 1, 2022, the Petitioners were granted an initial order (the "Initial Order") under
the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "CCAA").

2. The terms of the Initial Order included, among other things, orders (a) granting enhanced
SISP related powers to the Court-appointed monitor, at this point being Alvarez & Marsal Canada
Inc. (the "Original Monitor"), including the power to implement a sale and investment solicitation
process (the "CCAA SISP") and to monitor, review, and direct the Petitioners' receipts and
disbursements; (b) granting a charge (the "Administration Charge") in the maximum amount of
$300,000 in favour of the Petitioners' counsel, the monitor, and counsel to the monitor; and (c)
approving an interim financing credit facility in the maximum principal amount of $850,000 to be
advanced by Gatland Development Corporation, REV Investments Inc., and South Street
(Alderbridge) Limited Partnership (collectively, the "Related-Party interim Lenders") to the
Petitioners, ranking after the Romspen credit facility debt.

3. On April 25, 2022, this Court granted an amended and restated initial order (the "ARIO")
that, among other things, (a) replaced the Original Monitor with the Bowra Group Inc. (the
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"Monitor"); (b) confirmed the Monitor's enhanced powers; (c) confirmed the $300,000 quantum
and priority of the Administration Charge; and (d) approved an interim financing credit facility in
the maximum principal amount of $1.650 million to be advanced by Romspen to the Petitioners.

4. The $1.650 million interim financing credit facility approved by the AR10 was advanced by
Romspen as the Petitioners were unable to obtain additional interim financing beyond the initial
amount of $850,000 provided by the Related-Party Interim Lenders. In furtherance of the
Petitioners' restructuring efforts, Romspen agreed to and did provide the additional $1.650 million
in interim financing to the Petitioners "to finance the continuation of the Business and preservation
of the Property, provided that borrowings under such credit facility shall not exceed $1,650,000
unless permitted by further Order of this Court." (ARI), para. 49).

5. Unfortunately, notwithstanding five extensions of the CCAA SISP, no party has submitted
a compliant "Final Bid" in the CCAA SISP by the deadlines contemplated therein (as extended
from time to time).

6. On August 8, 2022, Romspen served a notice of application (which was subsequently filed
on August 9, 2022) seeking, among other things, a second amended and restated initial order
(the "SARIO"), among other things, (a) further expanding the powers of the Monitor to take control
of the Petitioners' business; (b) confirming the $300,000 quantum and priority of the
Administration Charge but providing that counsel to the Petitioners shall only have the benefit of
the Administration Charge with respect to its reasonable fees and disbursements incurred prior
to the granting of the SARK); and (c) approving an additional interim financing credit facility in the
maximum principal amount of $2.5 million to be advanced by Romspen to the Petitioners.

7. On August 8, 2022, the Petitioners filed the Application seeking, among other things, an
order increasing the Administration Charge from $300,000 to $700,000.

8. The Petitioners' counsel claims:

(a) $621,906 in "Pre-Filing Fees" for the period August 1, 2021 to March 31, 2022;
and

(b) $227,228 in "Post-Filing Fees" for the period April 1, 2022 to July 31, 2022;

(c) For a total of $849,134.

9. Of these amounts, the Petitioners' counsel has been paid in the context of these CCAA
proceedings $427,621 (including a retainer). This amount covers all the Post-Filing Fees and
approximately $200,000 of the Pre-Filing Fees. The Petitioners' counsel claims a further $421,513
for Pre-Filing Fees.

Fourth Report of the Monitor, para. 29.

Part 5: LEGAL BASIS

Section 11.52 Factors for Increasing an Administration Charge
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10. Romspen does not dispute that this Court has the jurisdiction on application by an affected
party to set the quantum of an administration charge pursuant to section 11.52 of the CCAA, and
that the factors that should be considered on such an application include (but are not limited to):

(a) the size and complexity of the business being restructured;

(b) the proposed role of the beneficiaries of the charge;

(c) whether there is an unwanted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and reasonable;

(e) the position of the secured creditors likely to be affected by the charge; and

(f) the position of the Monitor.

Mountain Equipment Co-Operative (Re), 2020 BCSC
2037, para. 58.

11. in addition to the factors referenced above, a court presiding over ongoing CCAA
proceedings may refer to additional considerations in deciding whether to increase the amount of
a previously approved administration charge, including:

(a) whether it is appropriate to review the court's prior decision to set the
administration charge at a specific amount;

(b) the likely recovery for stakeholders;

(c) the impact of any proposed increase on secured creditors; and

(d) whether there exists a reasonable prospect of a successful restructuring under the
CCAA.

Boutique Euphoria inc. (Arrangement relative a), 2007
QCCS 7127, para. 5 [Boutique Euphoria]

The Case Authorities Cited by the Petitioners Do Not Support their Position

12. The Petitioners have not cited any case authorities to support their position that it is
appropriate to increase the amount of an administration charge in the circumstances of an
ongoing proceeding where the party proposing the increase has already been paid its post-filing
fees in full.

13. The cases that the Petitioners do cite in support of their application are not at all analogous
to the circumstances of this case and do not support the Petitioners' position.

14. The case of Laurentian University of Sudbury, 2021 ONSC 659 cited by the Petitioners
concerned an initial CCAA comeback hearing. At the hearing of the motion for an initial CCAA
order, the applicants limited the quantum of the proposed administration "to what is reasonably
necessary for the first ten days of the CCAA proceedings." The issue on the comeback hearing
was what the quantum of the administration charge should be for the duration of the CCAA
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proceedings. This was not a case where CCAA petitioners sought to increase an administration
charge in the context of an ongoing proceeding to cover their counsel's fees incurred prior to the
commencement of CCAA proceedings.

15. The case of Pacific Shores Resort & Spa Ltd. (Re), 2011 BCSC 1775 also concerned an
initial CCAA comeback hearing. In that case, the initial CCAA order granted a "nominal
administration charge" on an interim basis pending a further hearing before the court to address
the concerns of secured creditors on whether CCAA protection ought to be granted to the debtors.
The issue on the comeback hearing was whether the granting of CCAA protection was
appropriate. This was again not a case where CCAA petitioners sought to increase an
administration charge in the context of an ongoing proceeding to cover their counsel's fees
incurred prior to the commencement of CCAA proceedings.

16. The case of Timminco Limited (Re), 2012 ONSC 506 concerned a dispute as to whether
an administration charge granted under the CCAA enjoys priority over deemed trusts created
under the Ontario Pension Benefit Act and the Quebec Supplemental Pensions Plans Act. This
was again not a case where CCAA petitioners sought to increase an administration charge in the
context of an ongoing proceeding to cover their counsel's fees incurred prior to the
commencement of CCAA proceedings.

17. The case of Canada v. Canada North Group Inc., 2021 SCC 30 concerned a dispute as
to whether an administration charge granted under the CCAA enjoys priority over a deemed trust
created by s. 227(4.1) of the Income Tax Act. This was again not a case where CCAA petitioners
sought to increase an administration charge in the context of an ongoing proceeding to cover their
counsel's fees incurred prior to the commencement of CCAA proceedings.

18. The case of Canwest Publishing Inc., 2010 ONSC 222 concerned an application for an
initial CCAA order. This was again not a case where CCAA petitioners sought to increase an
administration charge in the context of an ongoing proceeding to cover their counsel's fees
incurred prior to the commencement of CCAA proceedings.

19. In summary, the Petitioners have not cited any case law in support of the proposition that
it is appropriate to increase an administration charge previously approved and confirmed by a
CCAA court in order to grant the debtor company's counsel super priority on account of fees in
excess of those incurred in the context of the CCAA proceeding.

The Relief Sought by the Petitioners ►s Not Appropriate in the Circumstances

The size and complexity of the business being restructured 

20. The Petitioners' suggestion that the "size and complexity" of their business warrants the
more than doubling of the Administration Charge is not supportable.

21. The Administration Charge was set by this Court at $300,000 in this Initial Order on the
application of the Petitioners and subsequently confirmed by this Court in the AR1O on the
application of the Petitioners. The Petitioners' application for an Administration Charge in this
amount was supported by the Original Monitor, who stated in the First Report of the Proposed
Monitor dated March 31, 2022 that the $300,000 "quantum of the proposed Administration Charge
is reasonable and appropriate in the circumstances, having regard to the scale and complexity of
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Aiderbridge and the CCAA proceedings, the services to be provided by the beneficiaries of the
Administration Charge and the size of the charges approved in similar CCAA proceedings."

First Report of the Proposed Monitor, Para, 12.3.

22. The size and complexity of the Petitioners' business has not changed since this Court set
the Administration Charge at $300,000 on the application of the Petitioners and the
recommendation of the Monitor four months ago. Nor has the scope of the Petitioners' role and
the services to be provided by the Petitioners' counsel expanded to necessitate an increase in
the Administration Charge. Indeed, as noted above, the Petitioners' counsel has been paid
amounts in the context of these CCAA proceedings in excess of its Post-Filing Fees, the
Petitioners' role is to be assumed by the Monitor pursuant to the SAR1O, and it is a further term
of the SARIO that upon the granting of the SARI° the Petitioners shall only have the benefit of
the Administration Charge with respect to its reasonable fees and disbursements incurred prior
to the granting of the SARK/

23. There is also no evidence to support the Petitioners' position that the quantum of the
proposed increase to the Administration Charge "reflects the market standard of an insolvency of
this complexity." As noted above, the First Report of the Proposed Monitor states that the
Administration Charge of $300,000 is in fact reflective of the charges approved in similar CCAA
proceedings. There is no evidence and no opinion expressed by the Monitor as to whether a
$700,000 administration charge is appropriate in the circumstances of these proceedings.

24. This proceeding is also not analogous to the proceedings cited by the Petitioners in their
application for the proposed increase to the Administration Charge. The Petitioners do not operate
a public institution with thousands of students and employees and diverse stakeholders, as is the
case in the Laurentian University of Sudbury proceedings. This is not a proceeding like Pacific
Shores Resort & Spa Ltd. (Re), in which a substantial number of diverse stakeholders was
involved including strata corporations, thousands of homeowners, and hundreds of employees.
Nor is this a proceeding as big and complex as that of Re Canwest Publishing Inc., which involved
a business with more than 5,000 employees in multiple jurisdictions and debt of approximately $1
billion. Nor does this proceeding give rise to the complex stakeholder and legal claims and issues
that were involved in the CCAA proceedings of Re Timminco Ltd. (a public company operating a
substantial and complex business) or Canada North Group Inc. (a substantial operating
business).

25. In comparison to the cases cited by the Petitioners, the Petitioners' business is not
complex. It consists of an ownership interest in what is essentially bare land. The Petitioners do
not have employees, active operations, or the diverse stakeholder groups that characterize an
operating, business. There have been no changes in the Petitioners' business between their
obtaining of CCAA protection on April I , 2022 and the filing of the Petitioners' Application that
would necessitate a reconsideration of the appropriateness of the quantum of the Administration
Charge as applied for by the Petitioners, recommended by the Original Monitor, approved by this
Court in the Initial Order, and subsequently confirmed by this Court in the ARIO.

The proposed role of the beneficiaries of the charge and whether there is an unwarranted 
duplication of roles 

26. The Petitioners' assertion in the legal basis portion of their application that their legal
counsel "have played an active role both prior to the CCAA proceedings and subsequently in this



insolvency" is not expanded upon in any evidence. There is in fact no evidence relied upon by the
Petitioners other than Affidavit #1 of Ms. Belinda Diaz which does not speak to the role of the
Petitioners' counsel in these proceedings.

27. There is no evidence cited in the Petitioners' application as to what steps the Petitioners
have taken, either prior to or after the commencement of these CCAA proceedings, to advance a
successful restructuring and, more importantly for the purpose of this Application, the role that the
Petitioners' counsel has played in such steps that would warrant the more than doubling of the
Administration Charge.

28. in particular, there is no evidence to substantiate the activities that the Petitioners assert
in their application to have taken to advance these proceedings during the CCAA SISP (which
was administered by the Monitor) including whether such activities were necessary, requested by
the Monitor, and/or duplicative of the Monitor's efforts.

29. It is uncontested, however, that over the past 2.5 years the Petitioners have failed to
secure a transaction, investment, or other acceptable process or outcome that would benefit their
stakeholders.

Whether the Quantum of the proposed charge appears to be fair and reasonable 

30. It is evident that the quantum of the Petitioners' proposed increase to the Administration
Charge, and its proposed allocation in favour of the Petitioners' counsel, is in substance intended
to indirectly provide the Petitioners' counsel with a guarantee for the priority payment of the Pre-
Filing Fees.

31. The Petitioners' counsel has been paid $427,621 (the "Post-Filing Payment"), as
approved by the Monitor, since the commencement of these proceedings on April 1, 2022.

32. The Post-Filing Payment amount is greater than the $227,228 in Post-Filing Fees
(including WI P) that the Petitioners' counsel has invoiced for the period of April 1, 2022 to August
1, 2022.

33. The fact that the Petitioners' counsel has been paid in full for its Post-Filing Fees makes
the Petitioners' reliance on the principle that the protection of professional advisor fees through
an administration charge is required to further the objectives of the CCAA ring hollow.

34. The present case does not give rise to the issues addressed in cases like Re Timminco
Ltd. and Canada v. Canada North Group Inc., as relied upon by the Petitioners, where courts
have expressed concerns that professionals involved in CCAA proceedings require the protection
of an administration charge to ensure that they are paid for their fees incurred in connection with
a CCAA proceeding. In the present case, the Petitioners' counsel has received payment of its
Post-Filling Fees of $227,228 plus an additional approximately $200,000 of Pre-Filing Fees. The
fact that the Petitioners' counsel unilaterally elected to apply the Post-Filing Payment to Pre-Filing
Fees rather than Post-Filing Fees for its internal accounting reasons does not change this fact.

35. The substantive issue on this application is whether there exist reasons that would render
it fair and reasonable to elevate the Petitioners' counsel over other stakeholders by guaranteeing
that the Petitioners' counsel be paid for all its Post-Filing Fees and all its Pre-Filing Fees.
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Romspen submits that such an outcome would not be fair and reasonable in these circumstances
for three primary reasons.

36. First, the Petitioners' assertion in their application that the proposed increase in the
Administration Charge is fair and reasonable "given that the Petitioners' counsel's fees have not
been paid as anticipated" is not supportable. The Petitioners' counsel's Post-Filing Fees have
been paid as contemplated and required by the ARIO (paragraph 40). There is no requirement in
the ARIO that the Petitioners' counsel's Pre-Filing Fees be similarly paid. To the contrary,
paragraph 6 of the ARIO expressly states that the Petitioners may, but are not required to, pay
the Petitioners' counsel's Pre-Filing Fees. Whether such payments are made always depends on
the circumstances including the availability of funds, the progress of a restructuring, and other
case-specific factors. Accordingly, there is nothing prima facie unfair or unreasonable about
debtor counsel's pre-filing fees not being paid in full in the context of CCAA proceedings. Rather,
it is the Petitioners' burden on this application to establish that the proposed increase to the
Administration charge is fair and reasonable in the circumstances having regard to, among other
things, the position of other stakeholders and the status of these proceedings.

37. Second, the Petitioners' suggestion in their application that payment of the Petitioners'
counsel's Pre-Filing Fees was contemplated by the Original Monitor's cash-flow statements is not
reflective of the relevant cash-flow statements. The cash-flow statement included in the First
Report of the Proposed Monitor (the "Original Cash Flow") did include a line item for total
professional fees of $550,000 together with a note no. 8 to the Original Cash Flow stating that
"[p]ayments in Week 2 and 4 of the Cash Flow Forecast represents the payment of retainers and
the payment of professional fees for services rendered during the lead up to the CCAA
Proceedings." However, it is now apparent that the Petitioners' counsel's Pre-Filing Fees alone
(not including Monitor and Monitor counsel fees) totaled $621,906 — an amount that is
approximately $70,000 more than the $550,000 in projected professional fees budgeted for
Petitioners' counsel, the Original Monitor, and Original Monitor's counsel contemplated by the
Original Cash Flow. There is no evidence from the Petitioners or the Petitioners' counsel on this
application to explain this overage.

38. Third, there is no evidence to support the Petitioners' assertion in the Application that the
Pre-Filling Fees were "incurred in preparing for these CCAA proceedings and various other
matters in an effort to restructure the Petitioners and advance a transaction for the benefit of all
stakeholders". There is accordingly no evidentiary basis before this Court to assess the
requirement of section 11.52 of the CCAA that the quantum of the proposed increase to the
Administration Charge must appear to be "fair and reasonable."

39, In particular, no evidence has been provided by the Petitioners or the Petitioners' counsel
purporting to describe what services the Pre-Filing Fees were incurred with respect to, what
portion of the $621,906 in Pre-Filing Fees was incurred with respect to "preparing for these CCAA
proceedings" and what portion was incurred with respect to "various other matters", what those
matters were, and whether the $421,513 in the Petitioners' counsel's unpaid fees represents a
"fair and reasonable" measure for a proposed increase in the Administration Charge in the
circumstances. There is no evidence on any of these issues.

40. Absent such evidence, it appears questionable whether the Pre-Filing Fees of over
$600,000 can plausibly be said to have been incurred in preparation for these CCAA proceedings
and/or for other matters "for the benefit of all stakeholders." The Petitioners' application states
that the Post-Filing Payment was unilaterally applied by Petitioners' counsel against the
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Petitioners counsel's invoices dating to the period from July 2021 up to October 2021; i.e., in the
period between approximately eight and six months before the commencement of these CCAA
proceedings. No evidence has been put forward on how work completed this long ago could
reasonably be held to be in furtherance of these CCAA proceedings or benefit the stakeholders
of these proceedings.

The position of creditors likely to be affected by the increase in the administration charge

41. The CCAA S1SP initiated on April 1, 2022 did not, despite five extensions, result in a
compliant "Final Bid."

42. In total, the Petitioners have spent approximately two and a half years securing a
transaction, investment, or other acceptable process or outcome without success.

43. There is currently no evidence that total recovery in the context of these proceedings will
be sufficient to pay out Romspen's secured claims in full. Because of that, any increase in the
Administration Charge directly affects Romspen and other creditors. In these evolving
circumstances, Romspen submits that it is not "justifiable to make use of the extraordinary
measure of the priority charge to increase the extent of the Administration Charge."

Boutique Euphoria, para. 6

The views of the Monitor

44. As stated in the Petitioners' Application, and consistent with paragraph 6 of the ARIO, the
Monitor has made clear to the Petitioners' counsel, and this Court, that no further payments will
be made to the Petitioners' counsel with respect to the Pre-Filing Fees.

45. The Monitor has further advised that the Extended Cash Flow Forecast (appended to the
Monitor's Fourth Report) assumes that no further payments are made to the Petitioners' legal
counsel.

46. In other words, in the present circumstances, the Petitioners lack cash to make
discretionary payments to the Petitioners' counsel on account of the Pre-Filing Fees, particularly
in circumstances where the Monitor's powers are being expanded in accordance with the SAR1O.

47. In these circumstances, given the status of these proceedings, it is neither appropriate nor
fair and reasonable to elevate the unpaid portion (as over $200,000 of the Pre-Filing Fees have
already been paid) of the Petitioners' counsel's unsecured, Pre-Filing Fees over the claims of
other stakeholders through the extraordinary measure of the priority charge.

48. There remains a $300,000 Administration Charge that the Petitioners' counsel remains
covered by. But the Petitioners have not met the burden of establishing that this amount should
be increased, and Romspen opposes such increase on the basis set out in this application
response.

Part 6: MATERIAL TO BE RELIED ON

49. The Monitor's Pre-Filing Report, filed April 1, 2022;
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50. The Monitor's First Report, filed April 7, 2022;

51. The Monitor's Second Report, filed April 23, 2022;

52. The Monitor's Third Report, filed July 21, 2022;

53. The Monitor's Fourth Report, filed August 9, 2022;

54. The Initial Order, made April 1, 2022;

55. The Amended and Restated Initial Order, made April 25, 2022;

56. Affidavit #1 of Belinda Diaz, sworn August 8, 2022;

57. Affidavit #2 of Wesley Roitman, sworn August 8, 2022; and

58. Such further and other materials as counsel may advise and this Court may allow.

The application respondent estimates that the application will take one hour.

The application respondent has filed in this proceeding a document that contains the application
respondent's address for service.

Date: August 10, 2022
Signature of Peter Rubin
Lawyer for Romspen Investment Corporation

Blake, Cassels & Graydon LLP
Barristers and Solicitors
Suite 2600, Three Bentall Centre
595 Burrard Street PO Box 49314
Vancouver, BC V7X 1L3
Email: peterrubin©blakes.com
Telephone: 604-631-3315


